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President’s Page 


Professionalism: A State of Mind As Well As Behavior 


Think back with me for a moment if 
you will, perhaps five, ten, 25 years ago— 
whenever it was you attended law school. 
It was a heady time. Generally, to the per- 
son we felt we were in the vanguard of 
our peers and with just a little more prepa- 
ration and work, we would be turned loose 
on our own. We would graduate to help 
real people, with real problems, solve those 
problerhs. As a result of our hard work 
and dedication, so we thought, society 
would be better off and it would recog- 
nize and reward us for our good work. 

Law schools have traditionally attracted 
some of the best and brightest students. 
Historically, law has been regarded as a 
“learned” profession. But it not only at- 
tracted those persons with a scholarly bent, 
it attracted, and still does, the more ideal- 
istic students—people who look at the pro- 
fession based on a conception of things 
as they should be or as one would wish 
them to be. 

And I dare say, most of us entered the 
profession with a tremendous sense of self- 
esteem for having been selected to attend 
law school, attaining the high standards 
for diligence and hard work and success- 
fully passing the bar examination. Filled 
with idealism, we called ourselves profes- 
sionals. So did others—and indeed we 
were. 

Return to the present. How do you feel 
about the practice of law today? How do 
you feel about yourself? And how do your 
feelings compare with those when you first 
realized you were a professional? I ask these 
questions because it is my belief that pro- 
fessionalism is 50 percent state of mind and 
50 percent actual behavior. That’s what I 


by Ray Ferrero, Jr. 


want us to reflect upon—the real world 
perception of the legal profession. 

The term “professionalism” is somewhat 
elastic—it’s hard to pin down. Dean 
Roscoe Pound of Harvard in the 1950’s 
said, “The term refers to a group. . . pur- 
suing a learned art as a common calling 
in the spirit of public service—no less a 
public service because it may incidentally 
be a means of livelihood.” The rhetoric may 
be dated, but the spirit stands the test of 
time. 

Professor Eliot Freidson of New York 
University prepared a definition of pro- 
fession for the ABA’s Commission on Pro- 
fessionalism. It is more to the point: 

An occupation whose members have special 
privileges, such as exclusive licensing, that are 
justified by the following assumptions: 

© That its practice requires substantial intel- 
lectual training and the use of complex judg- 
ments. 

© That since clients cannot adequately eval- 
uate the quality of the service, they must trust 
those they consult; 
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© That the client’s trust presupposes that the 
practitioner’s self-interest is over- 
balanced by devotion to serving both the 
client’s interest and the public good, and 

@ That the occupation is self-regulating—that 
is, organized in such a way as to assure the public 
and the courts that its members are competent, 
do not violate their client’s trust, and transcend 
their own self-interest. These definitions 
have a coherence and integrity that make 
them difficult to dispute. They appeal to 
the idealistic side of our character. 
Although they define the nature of the 
practice of law, do they truly describe how 
law is practiced? Equally important, do 
they describe the perception by the public 
of how law is practiced? The answer is, 
“no,” the definitions remain at best 
aspirational. 

Most of us have lived through vast 
changes of the fifties, sixties and seven- 
ties. Those societal changes have affected 
the practice of law. There are more law- 
yers per capita of population than ever be- 
fore. Specialties have become the rule 
rather than the exception. With the growth 
of specialties, the bar has become more 
diverse than ever in history. 

Computers and sophisticated manage- 
ment systems make efficiency easy to at- 
tain, but costly to achieve. These increases 
in many instances have priced lawyers out 
of markets they traditionally served, such 
as people of modest and lower incomes. 
The 1985 Survey of Law Firm Economics 
by Altman & Weil, Inc., indicated that it 
costs $62,000 a year in overhead before 
the average lawyer takes the first dollar 
home. Thus, the average lawyer today must 
collect nearly $112,000 in fees—more than 
$2,000 per week—to earn an income of 
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$50,000, from the practice of law. Put an- 
other way, a ten-member firm must bill 
more than $1 million dollars per year for 
its lawyers to earn the average income of 
their profession! 


Although the ideal is to have a bar op- 
erating with the highest principles, serv- 
ing the public interest and being respected 
for its professionalism, the reality is our 
members are being torn between principle 
and profit, professionalism and commer- 
cialism. Some of the issues that have grown 
from such tension include lawyer adver- 
tising and other forms of solicitation; con- 
cern over escalating fees; the cost of litiga- 
tion; and issues relating to the competence 
of lawyers. The Florida Bar through vari- 
ous committees composed of you — our 
members — is grappling with these issues. 

Although advertising through the means 
of mass media is allowed by Supreme 
Court rulings, we are seeking legal meth- 
ods of regulating the practice while main- 
taining professionalism. In particular, the 
area of solicitation has our concentrated 
attention. Clearly, direct solicitation for busi- 
ness by lawyers, whether over the phone 
or in person, is illegal and unethical, and 
direct solicitation is unethical whether it 
occurs at an accident scene or in the gen- 
teel atmosphere of a country or luncheon 
club! Although mail solicitation is at the 
present permitted, strict guidelines must 
be followed. For the past ten years, since 
1977 when lawyers were first allowed to 
advertise by a U.S. Supreme Court deci- 
sion, we have seen first amendment rights 
continually interpreted to allow greater and 
greater freedom to advertise. Recently, the 
U.S. Supreme Court agreed to hear a case 
arising in Kentucky regarding direct mail 
solicitation. 

Most of the expansion in activity is due 
to Supreme Court case law and Federal 
Trade Commission pressure. Basically, the 
articulated aims were to foster greater com- 
munication and competition, thus making 
legal services available to more people at 
lower cost. However, as I said in the be- 
ginning, equally important is how the le- 
gal profession is perceived by the general 
public. 

We must apply a balancing test if 
through advertising and solicitation attor- 
neys, we are not perceived as being called 
by aspirit of public service but are regarded 


as “ambulance chasers,” then what have 
we accomplished? Reality works against 
idealism. And the reality is that the few 
lawyers who use mass media techniques 
and overly aggressive solicitation tech- 
niques have a backlash that affects the en- 
tire legal profession and the judicial system 
in its ability to serve the public interest. 
Quite simply for this reason, if mass me- 
dia techniques, albeit legal, in effect erode 
the confidence and trust people place in 
the judicial system, then the very basis of 
professionalism has been undermined. Citi- 
zens must rightfully be able to trust lawyers 
and their counsel. If commercials are done 
in bad taste or accident victims are plagued 
by scores of solicitation letters, then such 
practices, as was the case in the recent Bron- 
son tragedy, belie the trust “substance” of 
professionalism. As a result, we all are the 
losers—the profession, the legal system and 
most importantly, the public. 

The Florida Bar as an organization is 
doing what it can to foster and ensure the 
professionalism of all its members. Man- 
datory continuing legal education begins 
January |, 1988. We are expanding the op- 
portunities and upgrading the quality of 
the courses. In addition to required course 
credit in ethics, the Bar has established a 
toll-free ethics hotline for attorneys. 

The Young Lawyers Division SCOPE 
program involves a group of volunteer law- 
yers with at least five years experience in 
a designated area of practice. They agree 
to provide general counsel and advice to 
less experienced lawyers confronted with 
substantive legal problems in an area of 
law unfamiliar to them. 

The Florida Bar disciplinary program 
is a model for regulatory agencies in gen- 
eral—the legal profession, specifically. 

The Bar was instrumental in setting up 
Florida Lawyers Assistance, Inc., a non- 
profit corporation to assist our members 
who have drug or alcohol problems. 

The Board of Governors recently voted 
to make the bridge-the-gap program man- 
datory so that lawyers entering private prac- 
tice are prepared for that experience. 

The Bar provides a broad range of of- 
fice management information services 
through the Law Office Management Ad- 
visory Service (LOMAS). And, of course, 
certification and designation programs are 
in place to encourage lawyers to improve 
their proficiency. 


Although these and scores of other pro- 
grams are in effect, if they are to be truly 
effective, we all must support them through 
willing participation, while constructively 
suggesting ways to improve them and en- 
couraging local bar and law office involve- 
ment. Only through such widescale, deep 
commitment, will the practice of law then 
be perceived by the public in general as 
being truly professional. 


Which brings me full circle. As I said 
“professionalism is 50 percent state of mind 
and 50 percent actual behavior.” The Flor- 
ida Bar can only do so much to circum- 
scribe behavior. We can punish errant be- 
havior if it is reported and substantiated. 
We can put limits on behavior only to the 
extent that the courts will allow. We can 
provide opportunities to enhance our pro- 
fessional abilities. Obviously, such attempts 
are to protect, encourage and ensure pro- 
fessionalism. But quite simply, the Bar can- 
not mandate professionalism. To be truly 
professional is an individual decision by 
each and every lawyer every moment of 
his or her working day. 

We must remind ourselves on a daily 
basis what good we do when we lawyer 
and work to raise individual consciences 
of all lawyers to the level that transcends 
business self-interest. 


We fight to reconcile freedom and prog- 
ress—making the ideal of democracy pos- 
sible. When the Bar clashes over tort 
reform with special interests seeking to limit 
rights, we are performing our historic func- 
tion—protecting individuals who are not 
able to protect themselves. When the legal 
profession takes a position to oppose the 
imposition of a sales tax on legal services, 
it is for the client who feels he or she has 
suffered an injustice, is seeking advice and 
redress, without the state placing impedi- 
ments, large or small, in the way of their 
access to the courts and legal counsel. 


So as a Bar—both organized and as in- 
dividuals—we must retain our idealism, 
champion the just cause of all citizens, and 
do our part in enhancing the administra- 
tion of justice. We must be and do for the 
profession what only we can, and that is 
be compassionate, ethical and skillful at 
all times; peacemakers when we can, ad- 
vocates when necessary, and always guardi- 
ans of the less advantaged in our society. 
In short, be professional. BJ 
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Executive Directions 


Come to Your Midyear 


You should mark January 21-24 on your 
calendars. These are the dates of the Mid- 
year Meeting of The Florida Bar, which 
will be held at the Hyatt Regency Hotel 
in downtown Tampa. Midyear will be a 
combination of committee meetings, sec- 
tion meetings, and a vast array of continu- 
ing legal education courses. It is a chance 
for lawyers to earn more than 10 hours 
of CLE credit toward their continuing le- 
gal education requirement. 

The Health Law Committee will present 
an overview of the medical consent law. 
This seminar will include items such as a 
discussion of the principles and elements 
of informed consent as well as exceptions, 
consents to treat minors and incompetent 
adults, and the refusal of treatment/termi- 
nation of treatment. There will also be a 
discussion of law enforcement issues, the 
Organ Donation Procedure Act and blood 
donations. 

The International Law Section will pre- 
sent an update of international law centered 
around current issues of importance to prac- 
titioners in Florida. There will be presen- 
tations concerning the application of the 
new Florida Directors and Officers Liabil- 
ity Act to foreign investment as well as an 
immigration update on political asylum and 
business immigration. 

The Annual Legal Assistance Sympo- 
sium will be presented by the Military Law 
Committee. Topics such as marital and fam- 
ily law update, veterans’ re-employment 
rights, tort law update, and the Florida no- 
fault law and the Federal Medical Care Re- 
covery Act will be discussed. The luncheon 
speaker will be Rear Admiral Hugh D. 
Campbell, USN, Judge Advocate General, 
United States Navy. It is anticipated that 
this program will have another record turn- 
out as it did last year. 

The Probate Litigation Seminar will be 
sponsored by the Real Property, Probate 
and Trust Law Section. There will be dis- 
cussion of the Rowe case, as well as infor- 


by John F. Harkness, Jr. 


mation concerning paralegal fees and pro- 
bate. The Rowe case is something all prac- 
titioners should be acquainted with. As in 
other seminars, there will be a caselaw up- 
date concerning recent developments of 
interest in the area of probate, trust and 
guardianship litigation. 

What does the “consistency with com- 
prehensive plan” really mean .in Florida? 
Impact fees: how important are they and 
do they work? These are but two of the 
subjects that will be under discussion by 
the Environmental and Land Use Law Sec- 
tion during its course on local comprehen- 
sive planning—practical problems under 
the Growth Management Act. 

The Public Utilities Law Committee, 
which used to be named the Energy Law 
Committee, will present a program enti- 
tled Regulation/ Deregulation of Public 
Utilities, Ma Bell Look-a-likes. There will 
be discussion of regulation/ deregulation of 
the telephone industry, electric industry, 
gas industry, and public utilities. The guest 
speaker for the luncheon will be Charles 
G. Stalon, commissioner, Federal Energy 
Regulatory Commission. 

The Family Law Section and Young Law- 
yers Division have combined their efforts 
in producing a course on the economics 
of family law practice. There will be a dis- 
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cussion of the use of computers in family 
law practice, as well as information on tem- 
porary leave petitions and attorney fees. 
This is an example of two of our groups 
acting together in order to produce a much 
needed CLE seminar. 

The relatively new topic of art, artists 
and art dealers and the law will be the sub- 
ject of the program presented by the En- 
tertainment, Arts and Sports Law Com- 
mittee. This program will center around 
the protection of artists and art dealers and 
the current state of arts law—internation- 
ally, nationally and within the state. 


The General Practice Section will con- 
tinue its history of providing seminars that 
can be of use to any practitioner. Topics 
this year discuss Before You Take the 
Plunge—Considerations in Choosing a 
Computer for Your Office. It will provide 
information on what an attorney should 
consider and how to talk to a hardware 
or software salesman. 


One of the topics of the Media and Com- 
munications Law Committee’s program 
will be the right of privacy in the workplace. 
This program will include employee drug 
testing, searches and monitoring. This pro- 
gram should appeal to lawyers who repre- 
sent employers or employees or who have 
employees of their own. 


If you.are thinking about venturing into 
the area of real estate development, you 
should attend the program developed by 
the Real Property, Probate and Trust Law 
Section dealing with that topic. There will 
be speakers who will discuss creative tax 
strategies for developers, drafting agree- 
ments for acquisition, representing joint 
venture partners, and bankruptcy issues af- 
fecting commercial real estate developers. 


Two other sections have combined their 
talents to produce a program on advanced 
issues in civil and criminal practice. The 
Trial Lawyers Section and the Criminal 
Law Section will be presenting a program 
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on witness impeachment, everyday prob- 
lems of handling related civil and criminal 
cases and coping with the new money laun- 
dering statute. 


I believe you can see from the foregoing 
there should be a sufficient amount of CLE 
of interest to anyone attending the Mid- 
year Meeting. In addition to the CLE, there 
are numerous committee meetings and sec- 
tion meetings during the three-day pro- 
gram. 


There also will be some special seminars 
sponsored by corporations. Head injury: 
medical legal issues, rehabilitation assess- 
ment, and long-term care will be presented 
by New MediCo Associates, Inc. This pro- 
gram deals with the subject of understand- 
ing medical outcomes in order to assess 
damages. Merrill Lynch will produce a half- 
day seminar on financial strategies for in- 
dividuals and businesses. It will cover areas 
such as tax reform, corporate fringe bene- 
fits plans, and structuring the investment 
portfolio to meet your estate plans. 


Price Waterhouse is presenting a half- 


day program on proving damages in liti- 
gation. This will be an extensive seminar 
covering a vast array of issues from what 
specific services a consultant can perform 
in proving damages, how to prove dam- 
ages themselves, and what questions to ask 
when selecting a consultant. We hope this 
type of seminar will be of benefit to the 
practitioner in preparing his or her case. 

The General Practice Section will pre- 
sent an all-day program on attorneys’ fees. 
Subjects in the morning will consist of ethi- 
cal and practical issues in setting and col- 
lecting fees. The afternoon session will deal 
with fees from the adverse party. It is an- 
ticipated that many practical suggestions 
will be given by the lecturers, as well as 
discussion about the award of attorneys’ 
fees in cases involving dissolution of mar- 
riages, county court, personal injury and 
medical malpractice cases. 

We hope to see each of you at the Mid- 
year Meeting and hope that you can enjoy 
not only the seminars but some of the so- 
cial activities that have been advertised in 
the Bar News. BJ 
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Deltona 


The Law Office Economics Section, coordinator of the Law Office Design Competition, has approximately 800 members and exists to enhance 
an attorney’s ability to represent clients competently through the use of efficient office procedures used to ensure the timely rendering of services at 


the lowest possible cost. 


Anita M. Bock has worked in the 
area of legal administration for the 
past ten years. 

She received her bachelor of arts 
degree from Edgewood College, Na- 
tal, South Africa, in 1972. She is a 
graduate of the University of Mi- 
ami’s first executive MBA program 
in international business and is a can- 
didate for a J.D. from the University 
of Miami School of Law in 1988. 

She is a past president of the 
South Florida Chapter of the Asso- 
ciation of Legal Administrators. She 
is a law office administrative asso- 
ciate of the American Bar Associa- 
tion and The Florida Bar Econom- 
ics Section. 

Ms. Bock has lectured on law of- 
fice economics and management at 
the University of Miami Law and 
Economics Section/ Paralegal Pro- 
gram, the University of Miami 
School of Law/ MCL Program and 
The Florida International Univer- 
sity Law Office Administration Pro- 
gram. 


Dianne Joyce 
Joyce/Snoweiss Design 
Group 


Dianne Joyce, IBD, is a partner 
in the Joyce/Snoweiss Design 
Group. Founded in 1978, the Joyce 
Snoweiss Design Group has 
planned and designed facilities for 
prestigious law firms, national ac- 
counting firms, corporations such 
as American Express, Royal Carib- 
bean Cruise Line and Barnett Bank. 

Ms. Joyce has acted as principal- 
in-charge for the design and reno- 
vation of numerous law firms in 
South Florida and has also served 
as consultant to law firms through- 
out the planning process, from space 
evaluation, lease negotiation and con- 
sultant selection through design and 
installation. 

Most recently her firm has been 
involved in the planning of moze 
than 250,000 square feet of legal of- 
fice space within Museum Tower, 

a high-rise office building in Miami 
designed to meet the special needs 
of the legal profession. 
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Ronald W. Robison, AIA 


Robison & Associates, Inc. 


Ronald W. Robison, AIA, a 
graduate of the University of Flor- 
ida, is an architect who founded 
Robison & Associates, Inc., Interior 
Architecture in Coral Gables in 1970. 

His award-winning, full-service 
firm is consistently listed as an “in- 
terior design giant”: one of the na- 
tion’s top space planning/ interior 
design firms. The firm represents 
numerous law firms. 

Mr. Robison was chairman of 
the American Institute of Architects 
National Committee on Interior Ar- 
chitecture, 1981-82. During his ten- 
ure, this committee prepared the in- 
terior design chapter for the AIA 
Handbook which is distributed as 
areference for architects worldwide. 

Mr. Robison also has extensively 
contributed his time to community 
and professional organizations and 
is founder and director of The Bank 
of Coral Gables. 


Sparber, Shevin, Shapo & 
Heilbronner, P.A. 


Mark T. Reeves is a registered 
architect and an attorney with the 
law firm of Sparber, Shevin, Shapo 
& Heilbronner, P.A. in Miami. 
Prior to entering the legal profes- 
sion, Mr. Reeves was engaged in the 
practice of architecture. In addition, 
he formerly served as a lecturer in 
architecture at the University of Mi- 
ami. Mr. Reeves currently serves as 
vice president for governmental re- 
lations for the South Florida Chap- 
ter of the American Institute of Ar- 
chitects. He was recently featured 
in Progressive Architecture maga- 
zine as one of a handful of young 
architects nationwide involved in 
innovative career path. 

Mr. Reeves received a bachelor 
of architecture degree in 1978, a 
master of architecture degree in 1980, 
and a J.D. degree in 1984, all from 
the University of Miami. His areas 
of concentration in the practice of 
law include construction law, land 
use and zoning law, environmental 
law and public contract law. 


| Anita M. Bock Mark T. Reeves 


1987 Law Office Design Competition 


Sponsored by the Law Office Economics Section and The Florida Bar Journal 


Law Office Design New Approach 


s law firms seek to improve the 
A appearance and efficiency of their 

offices, design and space planning 
are becoming topics of major importance. 
Law firms are being analyzed like never 
before. Gone are the days when the senior 
partners’ offices occupied most of the 
space in law firms. Such offices do still 
exist, but in the new and renovated offices 
that were submitted for review in this 
competition a new approach is clearly 
evident. 

The winning designs reflect innovative 
solutions to requests for functional, attrac- 
tive offices that create working environ- 
ments conducive to productivity at all lev- 
els: modestly sized private offices; larger 
and more conference or “working” rooms; 
spacious and well planned office support 
areas that allow secretaries to share views 
and that provide adequate work surfaces; 
file and storage space; libraries that invite 
use and quiet, elegant public spaces. 

Significant in the selection of the win- 
ners was a sincere desire on the part of the 
judges not to reward glossy, extravagant 
designs that simply looked impressive. Both 
winning law firms were visited after the se- 
lection based on photographs and floor 
plans, and all areas were viewed. These vis- 
its confirmed that care and attention to 
detail, quality workmanship, careful ad- 
vance planning and a desire on the part of 
the firm’s partners to “spread the space 
around” result in the successful use of avail- 
able resources for the comfort and benefit 
of more people. 


Twenty-three firms submitted entries. We 
thank them all and commend them for the 
pride and pleasure their entries conveyed. 
The personalities and the images these firms 
wish to convey all differ. In the final analy- 
sis if each firm achieved its goals then each 
firm is a winner. 


The winning firms and the judges offer 
the following advice: 

1. Consider employing design firm coun- 
sel prior to leasing to secure the maximum 
net useable square footage. 

2. Ensure that the building has or can 
provide proper structural support for cen- 
tral high-density file areas. 

3. Demand a construction sequence that 
is optimally organized and cost-effective. 

4. Plan for current and future automa- 
tion needs. 

5. Know what image your firm wishes 
to convey. 

6. Appoint a project management team. 

7. Provide sufficient file space at secre- 
tarial stations. A totally centralized file sys- 
tem cannot work in a larger law firm. 

8. Pay special attention to air condition- 
ing control in conference rooms. Confer- 
ence rooms need HVAC systems that keep 
the temperature comfortable for a variable 
number of people over long periods of 
time. 

9. A plan for future growth projections 
should be considered in the initial stages 
of planning for office design. 

10. Remember that “building-standard,” 
like rent itself, is a negotiable item to be 


outlined in the workletter agreement that 
accompanies the lease. Remember that build- 
ing-standard features vary considerably and 
can be incorporated in surprisingly attrac- 
tive ways with a design. 

11. Partners, consider the benefits of shar- 
ing perimeter space with the entire firm. 

12. Finally, visit other offices, talk to 
other lawyers and take advantage of solu- 
tions to design problems that have been 
tested and found successful. 

We were also pleased to note that Flor- 
ida law firms continue to contribute to the 
restorations of Florida’s significant build- 


_ings. One such restoration is featured on 


the following pages. 

Ray Reynolds, the 1986 competition chair- 
man, announced in April 1986 that “The 
law office of the future is not here yet.” I 
am pleased to announce, a year later, that 
we have found ample evidence that it is. 


ANITA Bock 
Chairman, Judging Committee 


The Journal and the Law Office Eco- 
nomics Section thank. all the entrants for 
their participation. 

The purpose of the competition is to rec- 
ognize architectural designs that make law 
offices work better by providing space con- 
ducive to efficient use of personnel and 
equipment while projecting an image of com- 
petent professionalism. The competition 
seeks io share good designs with other law- 
yers who. may be looking for solutions for 
similar problems. 
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THE WINNER 


SMALL TO MEDIUM SIZE FIRM 
TAUB & WILLIAMS, P.A. 


Ashley Tower 100 South Ashley Drive Suite2100 Tampa 


NEW FACILITY 

ARCHITECTURAL FIRM: Associated Space Design, Florida 
Thomas A. Williams / 
Debra S. Costello 


GENERAL CONTRACTOR: Architectural Business Interiors 
William H. Booth 


n seeking a design concept 

for the 16-attorney law firm 
of Taub & Williams, parti- 
cularly since the firm was 
relocating to new space, the 
partners asked Associated 
Space Design to provide a 
functional floor plan, one which 
would allow for efficient 
utilization with careful 
attention to the unique and 
unparalleled view of downtown 
Tampa and the magnificent 
Tampa Bay area. The partners 
wanted to create a progressive, 
solid and confident image for 
a firm that enjoys a reputation 
for excellence. 


“We are very proud of our efforts to create an elegant 
yet functional law firm environment.” 
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AThe use of glass walls 
allows natural light to filter 
into the library. 


4 The artwork is exceptional. 
It compliments both the de- 
sign and palette of the of- 
fices. 


A The entrance to the library reflects the harmony of color, texture and design. A The saw-tooth design is used 
throughout the office. 
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he two conference rooms on the north and the two on 

the south were both constructed within a single radius 
curve. The party wall between was foreshortened and ex- 
tended with glass to accentuate the curved mahogany 
framed beveled glass wall and to permit more light to pass 
between the rooms. 


The main conference room has a bevelled glass 
surrounded by a mahogany grid wall that makes a striking 
statement. The glass wall allows natural light to filter 
throughout the adjacent corridor and reception area. 


The saw-tooth design is repeated 
throughout the office. It is replicated 
not only on the table at right but on 
the attorney signage, the library cor- 
ners and in the elevator lobbies. It is 
this unique and fastidious attention to 
detail and true craftsmanship that 
earns this design special recognition. ¥ 


@ 


The mahogany framed beveled glass is beautiful and carefully crafted. In those areas where privacy is impor- 
tant the center portion of the pane was sandblasted. The use of conference rooms as the primary client 
interface areas affords an opportunity to reduce the size of attorney offices and if needed could be converted 
to attorney offices. 
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A partner’s office. Floor to p 
ceiling windows provide 

a magnificent view of 

Tampa Bay and the city. 


Secretarial areas are p> 
spacious and open, 
providing ample work, 
file and storage space. 
The millwork displays 
superb craftsmanship and 
attention to detail. 


Marsha Rydberg, a partner in the firm 
who participated in the project, believes 
that the space meets not only current 
but projected growth needs. “Time and 
attention were taken to include such 
small details as having conduit in the 
walls to facilitate expansion of future 


automation within the firm. The net 
result has been to combine a highly 
efficient and effective space that has 
had a positive impact on not only our 
clients but our staff who enjoy these 
quality surroundings.” 
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THE FLOOR PLAN: WHAT THE JUDGES SAID 


“Exceptional attention to detail ... wonderful finishes. 
A difficult building to plan around ... the designers 
showed creativity in their solutions and the end prod- 
uct is quite unique.” 


“The palette is excellent, the colors are rich and warm, 
the navy blue leather used throughout balances won- 
derfully with the warm tones of the carpet and both 
colors are echoed in the granite, used on table tops 
and in various areas on the floor.” 


“The millwork is exceptional, the desks and the wood 
panels have a satin like sheen and brass trims enrich 
the look.” 


\ attorney 


“The beveled glass is an exceptional touch and the 
curves and angles of the walls are repeated with ex- 
ceptional attention to detail in such small items as 
name plates.” 


“The art work is superb; through the entire office there 
is harmony of color, furnishings and architecture.” 


“There is no specific style here. This office will date 
very well and will always reflect a quiet, harmonious 
dignity that provides an excellent working environ- 
ment.” 


“Excellent in every way.” 


‘atrorney/ 


Holl 


attorney 


TAUB & WILLIAMS 


paralegals 


fire egress 


-secretaries 


ASSOCIATED SPACE DESIGN 


ASHLEY TOWER-FLOOR 21 


The firm also leases part of the 22nd floor of the building and the word processing and accounting departments 
together with another large conference room occupy space there. With four new attorneys joining the firm soon, 


expansion plans are well underway. 
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TAMPA, FLORIDA 


| 


WINNER 


LARGE FIRM 

FINLEY, KUMBLE, WAGNER, 
HEINE, UNDERBERG, MANLEY, 
MYERSON & CASEY 


Barnett Tower 701 Brickell Avenue 22nd, 23rd & 24th Floors Miami 


NEW FACILITY 


ARCHITECTURAL FIRM: _ Rodriguez Khuly Quiroga 


Architects 

Raul L. Rodriguez, AIA 
Marlene Weiss, IBD 
Louisa Murai, AIA 
James Meyer, AIA 


GENERAL CONTRACTOR: Scaf Elias, Souheil Skaf 


he reception areas on all three floors are the same. 

The firm has yet to complete these areas with 
oriental carpets and artwork which will add warmth 
and character to the large high traffic areas. The 
unusuai and very effective bronze wall lights called 
“sconces” create an attractive effect throughout the 
corridors and reception areas. 


The offices of the 96-attorney law firm of Finley Kum- 
ble et. al on Miami’s prestigious Brickell Avenue are tes- 
timony to the fact that a large office need not lose char- 
acter. The design of 66,000 square feet of office space 
created unique challenges. 
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John Schulte, one of the firm partners, played a signifi- 
cant role in the project. According to him, the firm 
charged the designers with creating a “dignified” envi- 
ronment. The result is a distinguished functional office 
which, despite its size, is neither overbearing nor intimi- 
dating. 


4 The firm boasts a state of the art library. It allows for 
growth through the year 2000. 


4 Secretary work stations were designed to minimize inter- 
ruptions and to maximize work surfaces and storage ca- 
pacity. Secretaries work in semi-private alcoves behind 
42” high mahogany panels, which serve as counters over 
which documents are exchanged. 


umerous conference rooms can be found on each 

floor. Stunning views make elaborate furnishings 
and decor unnecessary. The rooms are quiet and elegant 
and the soft colors create a tranquil working environment. 
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‘a Atypical partner’s office. The furnishings are quiet, taste- 
ful and of excellent quality. The building’s floor to ceil- 


ing windows give full advantage to the breathtaking bay 

and city views. w The elevator lobbies clearly show the fine attention to 
detail and the effective lighting techniques used through- 
out the offices. 


i 


THE FLOOR PLANS: WHAT THE JUDGES SAID... 


ee T horough planning...large but interesting ... 
impressive detail. The wood in the hallways, the 

soffits, the wall sconces, the effect of the light on the 

pillars, all combine to give an overall effect of fine taste.” 


“The corridors open up into interesting spaces that break 
the monotony and spatial distinctions achieved by 10- 
foot high ceilings in the coves, reception areas and 
boardroom allow for indirect lighting that is most effec- 
tive.” 


4 All three floors are organized along a circulation loop which 
runs over 300 feet on each floor and is structured on a 10-foot 


“The palette needs 
brightening...art work will 
no doubt do the trick.” 


“The boardroom and the 
library are quite 
spectacular.” 


A module accommodating lawyers’ offices and secretarial sta- 
tions on either side. The space closer to the building core is 


“This office will not date. 
As the firm adds personal 
touches, art, carpets, it will 
become more interesting 
and take on more 
character.” 


A assigned to office services, computer rooms, word processing 
and filing. The plan will accommodate a total of 170 employ- 
ees in 66,000 square feet of gross space/ 61,270 square feet net. 
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BARRANCO, KELLOUGH, 
KIRCHER & CHARLIP 
Miami 

Rodriguez Khuly Quiroga 
Architects 


The use of a frosted glass wall in the 
conference room creates a sense of spa- 
ciousness while providing privacy. It 
also allows for natural light filtration 
to the interior areas of the office. 


HOLLAND & KNIGHT 
Fort Lauderdale 

Gwen Wishman Design 
Associates, Inc. 


The use of a glass wall in this confer- 
ence room also permits natural light to 
filter into the central office and allows 
everyone to share the magnificent views. 


FLOOR PLAN - 13TH FLOOR 
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MOUSAW, VIGDOR, REEVES & 
HESS 


Fort Lauderdale 
B. Gordon / Paulding Design 
Associates, Inc. 


A porch off a partner’s office provides 
a reassuring connection with nature and 
a possibility for escape from mental 
pressure. 


WEIL, GOTSHALL & MANGES 
Miami 

Rodriguez Khuly Quiroga 
Architects 


“V” shaped, pendant mounted 
fluorescent fixtures finished in 
polished chrome were custom designed 
for this 22-attorney law firm library. 


® 
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WISEHEART & JOYCE, P.A. and 
EDMONSON S. COURIC, JR. 
Miami 

Thorn Grafton, Architect 


Two small firms wanted an office with 
a “residential” feeling. They renovated 
a nondescript building originally 
constructed in 1930 and achieved their 
goal of an office totally different from 
the “glass and steel high-rise buildings” 
which dominate the Brickell Avenue 
area of Miami. Says Malcolm 
Wiseheart, Jr., “We can always 
identify our building to new clients on 
the telephone by saying, ‘Ours is the 
colonial building on SW 3rd.’ ” 


<The first floor features a large 
reception area with easy access to a 
conference room and lawyers’ offices. 


<4 The plan for the second floor of the 
building placed the library/ conference 
room in the center near the stairs to 
conveniently serve first floor offices as 


—= well. 
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LEESFIELD & BLACKBURN, 
P.A. 

Key West 

Penny Sugerman Design 
Consultants, Inc. 


This Miami firm needed a satellite of- 
fice in Key West and created not only 
an office but a “home” for attorneys as- 
signed to this office by restoring a his- 
toric building. Ira Leesfield, partner, says 
“Rather than wasting valuable time trav- 
eling back and forth or paying tourist 
rates at sterile expensive hotels, we ex- 
panded into a ew geographic market 
with a compatibly designed and 
equipped satellite office. The opportu- 
nity to restore a historic building is a 
gratifying and personally rewarding pro- 
ject.” 
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LEESFIELD 
gt 
BLACKBURN 


Statement of Significance 


615 1/2 Whitehead Street, Key West, Florida 
Charles Aronovitz House 


The Key West Historic District is very well defined in 
the National Register nomination. The following para- 
graph contains excerpts from that nomination’s text: 

“The Key West Historic District contains possibly the 
greatest and most extant concentration of wooden houses 
in Florida.... Key West is an example of a town with a 
very conservative local building practice historically.... 
Generally, one and two-story buildings predominate and 
wood is the predominant exterior fabric. The buildings 
are plainly built.... The porches and street facades ap- 
pear in most cases to be the sole locations of any distin- 
guishing architectural features, e.g., carved balusters, capi- 
tals, brackets...” 

Wood frame Conch Houses in Key West were origi- 
nally constructed for residential use. The majority of struc- 
tures are classified as Frame Vernacular, with the secon- 


7 } } Y i 
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dary group classified as Classic Revival — two or two-and- 
a-half story structures with front balconies and porches, 
and proportional design with regard to the bays as well 
as the placement of openings. 

The Charles Aronovitz House definitely fits the above 
description of the characteristics that define the build- 
ings which contribute to the Historic District. The Aro- 
novitz House exhibits the Classic Revival style; it incor- 
porates a two-story, proportional three-bay facade with 
turned wood columns and a wooden balustrade of turned 
balusters; double hung sash windows; a distinct cornice 
return on the facade, and covered by shingles on the other 
elevations; the general room configuration patterns on 
the both levels; and a gable roof covered with metal sheath- 
ing. 

The structure is of early 20th century vintage and is 


ili 


an example of balloon frame construction. The Arono- 
vitz House is typical in appearance of the majority of 
structures in the Historic District and is similar to its 
neighbors in style, size, scale, materials and era of con- 
struction. 

Thus, the Charles Aronovitz House relates to the neigh- 
boring, existing contributory historic structures in Key 
West’s National Register District in terms of: materials 
(clapboard siding, wood porch with turned wood posts 
and balusters, wooden double hung sash windows, Dade 
County pine interior walls, metal roof); siting (located 
to the front of the lot with a two-story porch that ob- 
serves the historic setback along Whitehead Street); scale 
(two stories with a gabled roof, a proportional three-bay 
porch, and general symmetry); construction type (bal- 
loon frame); and date (1912-1920). 
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ffice Planning 
Today for Tomorrow 


by Mary Ann Altman and Mary Lynne Nelson 


managing partner of a large 

law firm said recently, “I’m 

not going to hire any more 
associates who can’t type.” His statement 
was made while planning space for new 
offices. He realized that since all new law- 
yers and some older ones were going to 
have data and word processing terminals 
on their desks, they would have to know 
how to type to operate them efficiently. 
This kind of commitment to the use of com- 
puters by lawyers is one of the innovations 
found today in space planning for law 
firms. 

Planning law firm space is not the same 
today as it was just a few years ago. Con- 
siderations as to what must be included 
in the space planning effort have changed 
dramatically. 

Long-range technology planning has be- 
come an integral part of the overall design 
of offices and working areas. Proper plan- 
ning includes not only a determination of 
equipment needs, but also an analysis of 
the expected applications and the people 
who will use them most frequently. The 
cabling required for future installations, the 
placement of conduit or in-floor ducts to 
house wiring for equipment not yet on the 
drawing boards, and the use of network- 
ing within the firm and with branch of- 
fices are totally new ideas which must be 
addressed. 


Trends in Technology Usage 

The future of technology in law firms 
includes increased use of terminals by at- 
torneys, decentralization of the word proc- 


essing function (the “terminal on every 
desk” configuration), higher levels of data 
communication between firms and individu- 
als outside the firm (courthouses, clients, 
information databases), and new concepts 
in cabling and networking. Each of these 
trends should be carefully considered when 
planning a relocation or office renovation. 
While computer use by attorneys them- 
selves is presently not an everyday occur- 
rence, interest in direct attorney use of tech- 
nology has surged in the last year. The man- 
aging partner whose statement opened this 
article recognized an increasingly common 
use of lawyer office computers in the word 
processing area. Lawyers can put their 
thoughts and work products directly into 
the word processing facilities of the firm, 
rather than dictating or, worse yet, hand- 
writing long documents. A problem to be 
addressed in this area is teaching the for- 
matting requirements of the word proces- 
sors to the lawyers. As lawyers who are 
familiar with computer disciplines move 
into positions of influence in law firms, we 
will see more and more word processing 
computer terminals in attorney offices. 
Another reason for installing terminals 
in attorney offices is case management. 
Case management is the control of the move- 
ment of cases through various states, i.e., 
docketing of steps taken or to be taken, 
tracking associate assignments, and moni- 
toring personal and court calendars. Also 
pessible through a lawyer terminal is the 
use of electronic mail to move memoranda 
and messages among attorneys in a firm, 
eliminating written memos or unanswered 


intercom calls. 

The cost of individual terminals and per- 
sonal computers has fallen almost to the 
level of advanced memory typewriters. As 
a result, some firms have begun to make 
the switch from secretarial typewriters to 
word processors. The resulting increase in 
secretarial productivity makes its possible, 
in many firms, for one secretary to sup- 
port more than one attorney. 

Also playing a role in the proliferation 
of secretarial terminals is the need to ac- 
cess billing, case management, and other 
information quickly. An integrated word 
and data processing system puts the power 
of the computer in the hands of the entire 
firm, instead of the few people in book- 
keeping or billing. (Most systems provide 
adequate security to protect confidential 
information.) Gone are the days when re- 
quests for conflict checks or docket entries 
must be routed through data processing- 
the information needed is immediately avail- 
able at the secretary’s desk. 

Data communications over telephone 
lines can allow law firms to increase effi- 
ciency as was never possible when paper 
communication relied on the postal sys- 
tem. Short correspondence and other docu- 
ments can now be sent in minutes through 
facsimile equipment to a client’s office, or 
they can be sent directly from firm word 
processor to client word processor if modi- 
fications might be required. Database serv- 
ices such as LEXIS, WESTLAW and DIA- 
LOG provide current information on fed- 
eral and state court decisions long before 
that data is available in hard copy form. 
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The wealth of information that is in- 
stantly accessible through the use of tech- 
nology is changing the daily operation of 
many law firms. The firms that will remain 
successful into the next century will be 
those that are prepared to embrace the 
changes in technology, both currently and 
into the future. 


Planning for People 

The single most major overhead expen- 
diture made by any law firm in its day-to- 
day operation is associated with the em- 
ployment of its professional and support 
staff. It has long been recognized that 
proper planning of space can help a firm 
take full advantage of personnel produc- 
tivity through properly designed worksta- 
tions and offices, lighting, acoustics, and 
so on. Automated office equipment also 
is designed to increase productivity. If the 
office plan clashes with the automation 
plan, however, the result can be a decrease 
in productivity, not only for those indi- 
viduals directly affected, but for the entire 
firm. 

Dealing with today’s and tomorrow’s tech- 
nology affects such issues as size and height 
of secretarial desks and returns, design of 
word processing stations, acoustical con- 
trols, grouping support personnel, position- 
ing of secretaries, consideration of the du- 
ties and functions of support staff, the crea- 
tion of new support positions, the design 
of data processing areas, and clerical-at- 
torney ratio projections. These all play a 
part in proper space planning today. 

If the expected use of technology sug- 
gests a change in the support structure of 
the firm (as occurs when secretaries are 
given terminals and asked to support two 
or more attorneys), the office layout can 
be greatly affected. The physical position- 
ing of a secretary, in relation to the attor- 
neys that secretary supports, as well as 
needed equipment and resources, can be 
the deciding factor in whether that secre- 
tary can serve one, two, or more attorneys. 
Secretarial stations must be sufficiently flex- 
ibie to allow frequent movement and must 
be easily accessible to the assigned attor- 
neys. The old, enclosed secretarial offices, 
located directly outside the attorney’s of- 
fice, have been a major stumbiing block 
for scores of firms that might otherwise 
have made effective use of personnel in this 
manner. 

The impact of technology is directly af- 
fecting the size and furnishings of lawyer 
offices. More and more attorneys are mov- 
ing away from the traditional office — with 
its desk, credenza and side chairs — to work- 


ing office areas which can be separated 
from areas in which clients are entertained. 

Computers have even had an effect on 
the colors used in their surroundings. We 
used to think of light or white walls as 
cheery, pleasant. In order to minimize glare 
from artificial lighting, colors now are 
darker and more subdued. Desk surfaces 
should be made of anti-glare materials in 
medium wood tones or greyed-off lami- 
nates. Fabric covered screens should be 
greyed-toned and chrome should be elimi- 
nated from posts or trims. 

Growing technology in the law office has 
also had an impact on the illumination as- 
pect of space planning. The typical office 
building offers tenants 2’ x 4’ acoustical 
ceilings with 2’ x 4’ light fixtures placed 
in the ceiling at intervals, usually three or 


Proper planning of space can 
help a firm take full 
advantage of personnel 
productivity through properly 
designed workstations and 
offices 


four in an area of 225 square feet. This 
arrangement may be all right for comput- 
erized lawyer offices where the use of the 
terminal is limited to an hour or less a day. 
However, where clerical or accounting per- 
sonnel may be viewing information on a 
terminal for six or seven hours a day, the 
standard 2’ x 4’ lay-in light fixture is not 
the proper light source. Many of the physi- 
cal problems attributed to word and data 
processing by operators is, in fact, caused 
by improper lighting. CRT screens in stan- 
dard lighted surroundings usually produce 
a glare which causes operators to squint 
and tilt their heads during the working day. 
Headaches, fatigue, sore eyes, and aching 
back and neck muscles are the result. 
Proper terminal area lighting calls for 
lower light Icvels generally with spot light- 
ing only on the hard copy from which the 
operator works. This can be accomplished 
in some installations by eliminating stan- 
dard ceiling fixtures and introducing spe- 
cial indirect, nonglare fixtures. In some in- 
stances, all ceiling fixtures can be elimi- 
nated, and task lighting (light with vari- 
ous brightnesses directed at the task being 
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performed) can be used instead. 

We know of at least one large office build- 
ing in which all ceiling fixtures have been 
eliminated in favor of indirect, reflective 
floor fixtures and furniture with built-in 
task lighting. When all ceiling wiring is re- 
moved, savings in fire insurance may re- 
sult. 

Especially in a word processing center, 
where employees operate terminals all day, 
the type of furniture used can have an amaz- 
ing impact on productivity. If lighting, 
desks and chairs are not designed prop- 
erly, the resulting discomfort will cause the 
employee to lose concentration, get up from 
his or her station, and take more frequent 
breaks. If the design of the workstation 
allows the word processing operator to re- 
main productive for just 20 additional min- 
utes per day, an increase of 100 or 120 typed 
pages per month may be realized. A firm 
that charges clients for word processing serv- 
ices can readily recognized a healthy re- 
turn on their investment in a properly de- 
signed word processing center. 

A whole new generation of office chairs 
has resulted from the introduction of data 
and word processing. Ergonomically de- 
signed chairs are available for lawyers and 
clerical staff. These chairs move up and 
down, front to back, etc., to accommodate 
different people, such as night shift opera- 
tors, and to alleviate back and muscle strain 
caused by constant use of terminals and 
keyboards. 

In years past, office planners prepared 
schematic layouts of partitions for clerical 
areas and then bought desks to put in those 
areas. Today, furniture planning for areas 
using data or word processors is an inte- 
gral part of the space planning process. This 
concept includes the lawyer’s office, as well 
as clerical areas. Furniture manufacturers 
are slowly introducing lines of executive 
desks and credenzas designed to house ter- 
minals and printers in attractive, well-styled 
furniture, suitable for a law firm partner’s 
office. 


Planning for Resources 
Libraries, conference rooms, filing sys- 
tems and other firm resources have changed 
dramatically in recent years. Technology 
has affected both the administrative aspects 
of running a law firm, and the practice of 
law itself. Conference rooms are often 
equipped with sophisticated audio-visual 
equipment, which is built into attractive 
cabinets in the walls or can be rolled out 
of sight. In firms where automated litiga- 
tion support is used, conference rooms, as 
well as workrooms, are wired to the com- 
(Continued on page 31) 
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(Continued from page 26) 
puter; or telephone modems are installed, 
to allow access to litigation documents 
from a portable terminal or personal com- 
puter. 

Technology has changed the rules of li- 
brary planning also. In years past the prac- 
tice was to plan physical library space ex- 
pansion based on the projected growth of 
hard-copy books. As the number of judges 
increased and more new sets of texts were 
introduced, the space needs of law librar- 
ies grew and grew. Expansion areas had 
to be planned to accommodate growth over 
the lease term. Today, most library stack 
areas are being planned at fixed sizes, with 
microforms and computerized research fa- 
cilities absorbing the growth requirements 
for the future. Only the facilities for per- 
forming research will expand. There are 
even some firms which are placing research 
facilities directly in lawyer offices, reduc- 
ing the need for carrels or tables in the 
library. Firms have found that a commit- 
ment of a few square feet of space to auto- 
mated research facilities, microform cabi- 
nets and reader printers can eliminate the 
need to plan for expanded floor space to 
house future collection growth. As more 
space is needed for hard-copy books (still 
the most-used form for current research), 
older books are replaced by microforms 
and computer-assisted research equipment. 
Currently available computer software is 
also used today for library management, 
to monitor billings, to order new books, 
and to maintain catalogues of holdings. 

Technology may also eliminate the need 
for large amounts of floor space devoted 
to file handling, especially in the litigation 
area. Lawyers can have their litigation files 
available to them through their own desk- 
top computers and litigation support pack- 
ages. The hard-copy paper files can be 
stored in compact filing equipment, while 
the documents are retrievable through com- 
puterized search facilities directly in the law- 
yer’s office. Although few firms are cur- 
rently utilizing this aspect of technology, 
many are planning, through proper cabling 
and the like, for future installations of files 
management computers in lawyers’ offices. 
As the “computer generation” of younger 
lawyers matures, we are certain to see this 
technology in place in many firms. 

For those files that must be used in hard 
copy, systems are being developed to man- 
age the physical location of files. Most large 
firms have found that centralized, or par- 
tially centralized, filing works best. How- 
ever, monitoring the whereabouts of indi- 
vidual files is a nightmare. Software is now 
being developed to assist the file room clerk 


in maintaining records of file requests, simi- 
lar to the check-out systems used in public 
libraries. In their final form, these systems 
may use optical or magnetic character read- 
ers to read routing cards kept in the files 
themselves. Through these systems, any file 
may be tracked to the attorney who last 
requested it, and reliance on “out” cards 
would be eliminated. This application of 
computers to law firms is not presently a 
mature one, but will probably be available 
within the lease term of any office that is 
being planned today. 

The physical location and accessibility 
of office equipment and supplies is affected 
by technology. While secretarial terminals 
are excellent for document production and 
data access, they cannot totally replace type- 
writers. Preprinted forms, Rolodex cards 


The physical location and 
accessibility of office 
equipment and supplies are 
affected by technology... . 
Technology has changed the 
rules of library planning 


and envelopes are not handled well by com- 
puter printers, especially if those printers 
are shared among secretaries. Space might 
therefore be allocated for strategically 
placed typewriters, to be shared by secre- 
taries in the surrounding area. Shared print- 
ers must also be positioned properly for 
easy access. if lawyers and their secretaries 
are to use terminals and printers efficiently, 
supplies such as paper, print wheels, rib- 
bons, and laser printer toner must be read- 
ily available. 

Even the reproduction department and 
mail operation may be affected by tech- 
nology. Photocopiers are connected to com- 
puters to account for copies made and to 
enable chargeback. For offices designed on 
the “open plan” (where support personnel 
are housed within partitions in a large cen- 
tral area), mail delivery may be handled 
by robotistic delivery equipment. These ro- 
bot mail carts travel on an electrical or mag- 
netic “track” under the carpet, stopping pe- 
riodically at preprogrammed locations for 
pick-up and delivery. 


Planning for Equipment 
Once a firm has determined what eguip- 
ment will be needed to support personnel 
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and manage firm resources, and made the 
necessary space allocations, certain special 
considerations must be made for the equip- 
ment itself. These considerations include 
cabling alternatives, special furniture needs, 
computer room environmental controls, gen- 
eral office environmental controls for dis- 
tributed equipment, power condition, me- 
dia storage vaults, off-site storage, and oth- 
ers. 

Planning for technology is not limited 
to computers, and many firms mistakenly 
consider computer needs to be completely 
separate from telephone requirements. His- 
torically, the two disciplines have indeed 
been bifurcated along telecommunications 
and data processing lines. Today, a digital 
PBX telephone system is managed by a com- 
puter, which in turn requires certain spe- 
cial physical and management controls previ- 
ously reserved for data processing systems. 
Computers must access outside informa- 
tion via the telephone system, and this can 
have a dramatic impact on the type and 
size of telephone system installed. 

Most telephone PBX systems today are 
designed primarily for voice access. Sophis- 
ticated data transmission is available as an 
“add-on” — usually an expensive one. How- 
ever, the centrai switch is still designed to 
handle short transmission bursts, charac- 
teristic of voice calls, which average in 
length between three and ten minutes. De- 
pending upon the application, a data con- 
nection can average between 30 minutes 
and several hours! Many switches simply 
cannot handle heavy data loads effectively. 
In any event, the load requirements of the 
system must be carefully evaluated before 
installation to determine the cost effective- 
ness and viability of using the telephone 
switch in this manner. 

Direct point-to-point cabling is still the 
most common method of connecting ter- 
minals and printers to a central computer. 
This type of cabling will work well if ter- 
minals require access to oniy one central 
processing unit (CPU), and are somewhat 
centrally located close to the computer 
room. Other solutions should be consid- 
ered if a terminal requires access to more 
than one central computer, if terminals are 
located over several floors of a building, 
or if terminals will be moved frequently. 
Two alternatives are local area networks 
(LANs) and dedicated data switches. Both 
allow access to multiple computers, but 
LANs tend to offer a little more flexibility 
in relocation of terminals than do data 
switches. Data switches can be less expen- 
sive, easier to install, and require less main- 
tenance than do LANs. The capabilities of 


the two cabling systems differ greatly, 
depending upon the application. 

Another recent innovation is the use of 
flat wiring. Flat wiring, 30/ 1,000 inch thick, 
is installed directly under the carpet for 
both telephone and electrical current dis- 
tribution. 

Much has been said and written lately 
about state-of-the-art computers which do 
not require environments, but which can 
be located within a typical office environ- 
ment without difficulty. Great strides have 
indeed been made in this area by computer 
manufacturers. However, the frequency of 
“unexplainable” equipment failures can be 
greatly reduced by controlling static, power 
irregularities, air pollutant and other equip- 
ment hazards. 

Proper design of a computer room in- 
cludes appropriate air conditioning to dis- 
sipate high levels of heat generated by com- 
puters, low static, dust-free flooring, wall 
coverings, and ceiling materials; dry fire 
prevention systems, such as halon; and dedi- 
cated electrical lines and power condition- 


ers. If possible, operator workstations 
should be located outside the computer 
room to reduce traffic through that area. 
Glass partitions can be used to allow vis- 
ual monitoring of system printers and so 
forth. Raised access floors are often used 
to provide easy electrical access. 

Within the office proper, the most no- 
table change in space planning to accom- 
modate equipment is the furniture used. 

Terminals and keyboards require from 
22” to 28” in depth. The old standard type- 
writer return is 16” to 18” deep. Separate 
screens and keyboards will not fit on the 
old returns. This fact, among others, has 
led to a new generation of secretarial fur- 
niture. Innovations include corner- 
mounted terminal desks, separate locking 
keyboard shelves which pull out from un- 
der the surface holding the screen, and, for 
persons having to share one terminal with- 
out moving from their work locations. Spe- 
cial workstations, composed of interlock- 
ing posts, screens or panels, desk surfaces, 
and terminal surfaces with built-in wiring 


more productively? 
© Should I hire an associate? 
© Should | buy a computer? 


system? 


give it a ‘check-up.’ 


‘house call’ at your office soon. 


e What do | do about my filing 


If you have questions like these, 
you're not alone. That's why you 
should follow the lead of hundreds 
of other Florida law firms who found 
the answers through The Florida Bar's 
experienced Law Office Manage- 
ment Advisory Service (LOMAS). 
Invite LOMAS to visit your office and 


LOMAS can pinpoint ills and help 
you find cures for some of your 
administrative headaches. Have a 


Maybe what your law office 
needs is LOMAS! 


Do you have the feeling your law office is not operating at 
peak efficiency? Are you being nagged by questions for 
which you don’t have ready answers? 

How can | make my office function 


A Service for Lawyers Provided by The Florida Bar 


Additionally, | am interested specifically in 
information in the following areas: ___. 


For more information 
about LOMAS, detach this 
form and send to: 


Mr. J. R. Phelps, LOMAS, 


The Florida Bar, 
Thank you. Send the information to: Tallahassee, FL 
NAME 32301-8226 
LAW FIRM 800/342-8060 
ADDRESS 
CITY ZIP CODE 
PHONE ( 


and lighting, have replaced the standard 
secretarial desk in many offices. 

Even the carpet installed in law firms is 
affected by the growing use of computer- 
based equipment. This fact is illustrated 
by two fairly recent innovations: anti-static 
computer carpet and carpet tiles. People 
feel a shock when static reaches 3 KV; com- 
puters feel static at 2.5 KV. This static can 
be lethal to the magnetic information stored 
on a disk or diskette. Any law firm con- 
sidering a relocation, expansion or even 
redecorating today should insist on carpet 
with fewer than 2.5 KV anti-static quali- 
ties. 

Carpet tiles are just what the name im- 
plies — carpet cut into uniform tiles, each 
of which is laid separately. If the nap of 
each tile is laid in the same direction, the 
effect is that of broadloom carpet. The ad- 
vantage of carpet tiles becomes apparent 
when something is spilled on the carpet, 
and one tile needs to be removed and re- 
placed — or when a new piece of equip- 
ment requires looking in the floor for the 
proper place to make an electrical connec- 
tion. The tiles near the area can be pulled 
up, the connection made and the tile re- 
placed, without damage to the appearance 
of the flooring. Carpet tiles are required 
for use with flat wiring. Carpet tiles are 
available with anti-static qualities. 


Conclusion 

Depending upon the degree of foresight 
taken in the planning process, new space 
can be designed to incorporate technologi- 
cal change. Without proper planning, a law 
firm’s investment in space can be incom- 
patible with equipment needs, resulting in 
higher expenditures for both over the long 
term. 

A space planner and interior designer 
must be knowledgeable not only in the cur- 
rent needs and tastes of a law firm, but 
they must become involved with the firm’s 
attitude for the future. Technology is here 
to stay and its effect on the practice must 
be considered. Not only must personnel 
be ready to move ahead, the physical fa- 
cilities of the firm must foster this progress. 


Mary Ann Altman, CMC, and 
Mary Lynne Nelson are consultants 
with Altman & Weil, Inc., Manage- 
ment Consultants, Ardmore, Pennsyl- 
vania. They retain copyright of this 
article. 
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10% Off Affordabale 4-door full-size model. Make your reser- 


A-subcompact $38 $34 Weekly Rates* vations in advance and present this coupon 

with your nes Sere ID Card. Call for 
reservations and information: 1-800- 

Permageet $40 $37 5% Off Affordable 654-2200 (in Oklahoma: 1-800-522-3711) 


C-midsize $42 $40 Weekend Rates* Hertz Rental Agent: Customer’s CDP ID#152030 
must appear on RA along with PC#15724. 


D-2-door full size $44 $42 5% Off Promotional Rates TERMS AND CONDITIONS: This offer applies to 
Hertz car classes B-D (compact thru 2-door full size, with 
F-4-door full size $46 $44 


4-door full size being the highest obtainable car upgrade.) 
*Weekly/ Weekend rates for compact All — 28 ye wee = limited to the next 

highest car class. This offer is available at participating 

and larger Cars. tee corporate locations in the U.S. thru December 31, 

Terms and conditions: UNLIMITED MILEAGE AVAILABLE FOR US. CONTRACT DAILY RATES ONLY. CARS MUST BE peiwnetnaes caring, eenrme-tarssaanine Senta 
RETURNED TO RENTING LOCATION. Rates and discounts available at participating Hertz locations in the U.S. (except discounts). Blackout periods may apply. Call Hertz for 
Manhattan, NY locations from | PM, Friday to 1 PM, Sunday and during certain holiday periods) and are subject to change details. Advance reservations are required. Coupon must 
without notice. Daily rates slightly higher in New York, Boston, Chicago, Washington, DCC., Philadelphia, Pittsburgh and Hartford be surrendered, is deemed fully used at time of rental and 
metro areas including area airports. Affordable rates include a limited number of miles with a charge for excess miles. All cars hinsene: wietac bis cia: cake’ Hactverandenh vente) 
subject to availability. Minimum weekly/weekend rental periods and other restrictions apply. Taxes, optional refueling service, qualifications apply. 
CDW, PEC, PAI, LIS (where available) charges extra. Hertz standard rental qualifications apply. Call Hertz for details. 


You don't just rent a car. You rent a company. 


Hertz rents Fords and other fine cars. ' 
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Developer 
Architect, Tenant 
and FICO 


FICO CONSTRUCTION COMPANY INC. is a 
full service interior contractor that can provide 
important consultant services prior to and 
throughout a build-out. 

FICO provides the HIGHEST QUALITY 
build-out while maintaining COMPETITIVE 
PRICING. We feel this is partially possible through 
the important relationships that we have established 
throughout the state of Florida. These enduring 
relationships afford FICO the added advantage of 
STABLE BUYING POWER and PROBLEM SOLVING 
CAPABILITIES that can often make the difference in 
completing a project ON TIME and WITHIN BUDGET. 

FICO CONSTRUCTION COMPANY INC. 
works as a team member with Developer, Architect 
and Tenant to produce the most economical but 
quality Interior Build-out possible. Services can begin 
prior to a lease commitment that will help establish 
budget controls as well as quality controls on the 
selection of materials. Providing a complete 
breakdown of costs for both Developer and Tenant, 
FICO can help simplify confusing cost analysis. 


“The Winning Team” 


CONSTRUCTION MANAGEMENT 
RELOCATION CONSULTANTS 
GENERAL CONTRACTORS 


1-800-624-7484 


MIAMI TAMPA FT. LAUDERDALE 


s BOCA RATON * PALM BEACH * ORLANDO 
CG ©021604 


34 THE FLORIDA BAR JOURNAL/DECEMBER 1987 


3 
NM 
me 
4 8: CA] 
Vv 
\ 
4 
| 
: | 
| 


Legal Rhetoric 


(not limited to the rhetorical question) 


f you were to lay, end to end, all 

of the pages that a district court 

judge has to read each year, you 
could probably reach Malaysia. Some le- 
gal writers are more prolific than 
Shakespeare, though certainly not as memo- 
rable. Most often, in fact, legal writers are 
not memorable at all. Although legal writ- 
ers have an advantage over newspaper col- 
umnists in that people do not wrap leftover 
fish in briefs before disposing the fish 
remains in the garbage, the words of the av- 
erage legal writer are just as quickly “dis- 
posed of” and forgotten. 

Seminar after appellate seminar offer 
half-hearted attempts to encourage better 
brief writing. The same comments almost 
consistently crop up: 

1. Be brief. 

2. Use.short sentences. 

3. Edit your brief for grammar, spell- 
ing, and citations. 

4. Do not cite cases inappropriately. 

5. Do not use Latinisms or legalisms. 

While such advice cannot be disputed, 
and while such advice should never be ig- 
nored, it is just such advice that gives me 
the appellate seminar doldrums. Is that all 
there is? As with any rhetorical question, 
the answer is obvious: “No.” 

Let’s face it, good legal writing is just 
good writing. We all arrive on the law 
school doorstep with our four-year degree. 
That degree carries with it an assumption 
that the writer has travelled beyond the 
500-word theme, the thesis sentence, and 


by Nancy Schleifer 


“Word. Power.” The law student must pur- 
chase Strunk & White’s The Elements of 
Style. A legal writing class teaches him to 
start issues with the word “whether,” to 
“brief” cases, to advocate a viewpoint 
(which often means departing from the ob- 
jective analysis that the nonlaw student has 
mastered), and to format a brief. Law 
schools rarely offer concrete suggestions 
to cure flat, lifeless prose; historically, how- 
ever, lawyers have received intensive train- 
ing in rhetoric. 

The paper trail to Malaysia has provided 
many a judge with a sure cure for insom- 
nia. An interesting, thought provoking brief 
has a better chance of success than a limp, 
boring brief. Prose that runs by itself can 
keep the attention of a judge better than 
prose that staggers in circles before com- 
ing to a point. 


The Movement of Words 
Across the Paper 

Although I find the heroic couplet some- 
times trivial and callous, Alexander Pope 
at least understood cadence and meter, com- 
plaining of “A needless Alexandrene .. 
that like a wounded snake, drags its slow 
length along.” Remembering that judges 
must read a paper chain that stretches to 
Malaysia, the legal writer must make an 
attempt to be brief. “Being brief” is not 
limited to the number of pages. “Being 
brief” also means moving prose quickly 
across the page and eliminating redun- 
dancy. 


Several grammatical devices aid the move- 
ment of prose. A large ratio of simple sen- 
tences to complex sentences quickens the 
pace of legal writing. While all writers must 
vary the structure of sentences to avoid 
overly simplistic prose, all legal writing bene- 
fits from an abundance of simple sentences. 
One helpful rule that can be used to achieve 
brevity and conciseness is to impose an ar- 
bitrary 30-word limit to a sentence. By 
strictly following this rule, the writer will 
quickly learn to delete unnecessary and re- 
petitive words, improve awkward construc- 
tion, and break lengthy and complex points 
into two or more sentences. 

Play with verbs. Interesting, unconven- 
tional verbs can do more to enliven prose 
than almost any other writing trick. Any- 
one can “discover” the. truth, but a good 
writer can also “unearth” the truth. The 
courts have “named” the statutory consti- 
tutional analyses the “rational basis test,” 
but an astute legal writer might say that 
the courts have “dubbed” this analysis the 
“rational basis test.” “Deceived” is more 
boring and conventional than “connived” 
or “inveigled.” 

Speaking of verbs, if you want to en- 
sure dull, dry, meaningless, slow prose, use 
the passive voice exclusively. Legal writ- 
ing lends itself to the passive voice. An ed- 
iting trick can assist you to avoid this pitfall. 
Take a red pen to an early draft of your 
brief or memorandum and circle every “is,” 
“are,” “was,” “were,” and “to be” on the 
page; then read the sentences which con- 
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tain the circled words. Most probably, 
those sentences require more than one read- 
ing. Cross out the sentence and rewrite it 
with a vigorous verb in the active voice. 
(Of course, not every “is” or “was” is a pas- 
sive verb. In the previous sentence, for ex- 
ample, the first “is” is used as a noun and 
the second “is” is a linking verb, but the 
“is used” in this sentence is a passive verb.) 
Thus, you should write, “I shall always re- 
member the applause following my first ap- 
pearance before the United States Supreme 
Court.” This structure is more direct and 
forceful than “The applause following my 
first appearance before the United States 

Supreme Court will always be remembered 

by me.” 

Next, travel light. Every lawyer travels 
with only one hanging suitcase. Why do 
so many lawyers carry so much extra bag- 
gage when they write? Edit your brief at 
least one extra time just to strike out un- 
necessary words and redundant thoughts. 

Rearrange thoughts to place similar ideas 
in immediate proximity. You may find that 
the relocation of paragraphs reveals redun- 
dancies. Eliminate them. Edit your fact sec- 
tion to dispose of irrelevant facts that do 
not bear upon the particular issues involved 
in the case. 

With respect to the statement of the case 
and of the facts, the appellate court does 
not require a step-by-step analysis of every 
litigation event. The court simply wants to 
know the procedural events that shed some 
light upon the issues. For instance, in an 
appeal regarding a full trial when the sole 
issue contests the admission into evidence 
of adocument not listed in the pretrial stipu- 
lation, the following outline of the pretrial 
and trial proceedings contains excess, un- 
necessary baggage: 

1. Plaintiff filed a complaint for dam- 
ages including lost profits. 
2. Defendant moved to dismiss. 
. Plaintiff amended the complaint. 

4. Defendant moved to dismiss the 
amended complaint. 

5. The court denied defendant’s mo- 
tion to dismiss. 

6. Plaintiff noticed a number of wit- 
nesses for deposition. 

7. Plaintiff had to renotice expert wit- 
ness A on three occasions at defen- 
dant’s request. 

8. Plaintiff noticed witness A a fourth 
time, and witness A did not show up. 
On the fifth resetting, after a motion 
to compel, witness A finally showed 
up. 

9. The court set the case for trial. 

10. Defendant moved for a continuance 
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on two occasions. 

11. Plaintiff and defendant filed unilat- 
eral pretrial stipulations pursuant to 
the pretrial order. Defendant did not 
list defendant’s Exhibit 7. 

12. Defendant offered 12 exhibits into 
evidence. 

13. Defendant’s Exhibit 7 was a sum- 
mary of calculations for lost profits 
which was drafted by witness A three 
days before trial and which was 
never offered to plaintiff prior to the 
day of trial. 

14. The court admitted Exhibit 7 over 
objection. 

15. Plaintiff had witnesses B, C and D 
testify in favor of plaintiff. Their 
testimony established defendant’s 
liability. 

16. Defendant’s testimony failed to es- 
tablish defendant’s lack of liability. 

17. The verdict was in favor of defen- 
dant. Plaintiff appeals the final judg- 
ment based upon this verdict. 

Obviously, facts 2, 3, 4, 5, 6, 9, 10, 15, 

and 16 have nothing to do with the issue. 
Delete paragraphs 7 and 8 as well, unless 
you want to widen the issue to show that 
expert witness A was keeping information 
from the plaintiff despite valid discovery 
requests and orders compelling discovery. 
Paragraph | is not absolutely on point, but 
the court will want to know a little bit about 
the nature of the case. The brief should 
be left with paragraphs 1, 11, 12, 13, 14 
and 17. Since these facts are in outline form, 
you will want to expand them, rephrase 
them, and coordinate them with appropri- 
ate cites to the record. Remember; when 
editing for a “barefoot-snorkling” brief, 
leave behind the “tuxedo” facts. 


Rhetoric Tricks 

The first part of this article reviews tech- 
niques for “being brief.” This next section 
introduces several rhetorical devices. These 
rhetorical devices lend color to legal writ- 
ing. The first, and by far the most impor- 
tant of these devicés, is parallel construc- 
tion. 


Parallel Consiruction 

Take any great and memorable quote, 
and you will almost always find, at its heart, 
a parallel construction. As one rhetorician 
explains: 
Parallel masonry can be very simple. Any word 
will seek its own kind, noun to noun, adjective 
to adjective, infinitive to infinitive. Baker, 
Sheridan, The Practical Stylist (1973). 

Here are some examples of the world’s 
most frequently quoted parallelisms: 


Of the people, by the people and for the people 
(Gettysberg Address) 

To be or not to be (Hamlet) 

Friends, Romans, countrymen, lend me your 
ears. I come to bury Caesar, not to praise him. 
The evil that men do lives after them, the good 
is oft interred with their bones. (Julius Caesar.) 
We hold these truths to be self evident, that all . 
men are created equal, that they are endowed 
by their Creator with certain unalienable Rights, 
that among these are Life, Liberty, and the pur- 
suit of Happiness. (Declaration of Independ- 
ence). 

Eat not to dullness. 

Drink not to Elevation. (Ben Franklin’s Auto- 
biography). 

He who gives himself entirely to his fellow man 
appears to them useless and selfish; but he who 
gives himself partially to them is pronounced a 
benefactor and philanthropist. (Henry Thoreau 
“Civil Disobedience”) 

It was the best of times, it was the worst of times. 
(Dickens, Tale of Two Cities) 

The least dignified parallel use is also 
the most frequently used legalism. The 
three-adjectival phrase often demeans in- 
telligent legal writing. We “willfully, wan- 
tonly, and recklessly” use triple adjectival 
and adverbial phrases to death. Parallel 
clauses, parallel sentences, and lesser used 
parallel constructions, however, pack a 
good deal of punch. This opening para- 
graph in one section of a brief is an excel- 
lent thesis sentence using two parallel con- 
structions, labelled “A” and “B,” in one 
sentence: 

The atmosphere of this trial was charged 
with emotion. This emotion was not sim- 
ply engendered byA! the child’s devastat- 
ing brain injury, it was endangered by A2 
improperly admitted testimony and evi- 
dence, 8! by factors presented to the jury 
which were not relevant to the case,B2 and 
by certain trial tactics consciously intro- 
duced to appeal solely to the passions and 
sympathy of the jury.83 


Borrow from other Disciplines 

Borrow words, phrases, and concepts 
from other disciplines to strengthen and 
unify legal writing. Some of the most re- 
nowned legal expressions are rooted in 
other disciplines. For example, “polestar” 
and “nebulous” evolve from astronomy; 
“bootstrap” and “militates” come from the 
military; “parameters” and “axiomatic” de- 
rive from geometry; and “litmus test” de- 
rives from chemistry. 

Words borrowed from other disciplines 
have inevitably crept into the standard le- 
gal idiom. Used more imaginatively, whole 
paragraphs and whole concepts may be 
transformed into extended metaphors quite 
easily. 

For instance, in a lease dispute between 
the Miami Dolphins and the City of Mi- 


ami, the Florida Supreme Court adopted 
Judge Jorgenson’s persuasive dissenting 
opinion and reversed the Third District 
Court of Appeal majority decision. Judge 
Jorgenson borrowed extensively from the 
football field: 

After the final gun had sounded, though the 
score was not tied, the City of Miami sought 
to send the game into overtime. Today’s major- 
ity opinion not only sanctions an improper ex- 
tra period of play, it allows the game’s rules to 
be changed well after the game has ended. I, 
therefore, respectfully dissent. 

Another lucrative discipline for brief writ- 
ing comes from logic. The language of logic 
has a precise legal ring. Take the follow- 
ing words, for example: 
syllogism axiom a-priori 
premise presupposition induction 
assumption probabilities nonsequitur 

Syllogisms can be particularly useful to 
point out the pitfalls in opposing counsel’s 
logic. For instance, syllogisms can be em- 
ployed with devastating effect in the fol- 
lowing scenario. Assume that an insurance 
company takes the position during the 
course of litigation that since it is not li- 
censed in the state of Florida, it cannot 
be held liable as an insurer. To demon- 
strate the lack of logic on this proposition, 
analogize it to the following syllogism: 

A policeman pulls aside of the driver who has 


just totalled a brand new Cadillac and the fol- 
lowing discussion ensues: 


Driver: All drivers in Florida must have a valid 
driver’s license. I do not have a valid Florida 
driver’s license. Therefore, I am not a driver. 

Needless to say, the driver received a 
ticket, and the insurance company will not 
evade liability on this premise. 

Literary analysis also provides interest- 
ing and potent vocabulary and ideas. Point- 
ing out an “oxymoron” reveals both intel- 
ligence and wit. The term “oxymoron” in- 
volves bringing together two contradictory 
words. For instance, legal satirists suggest 
that “legal ethics” is an oxymoron. “Mili- 
tary intelligence” is another frequently cited 
oxymoron. Find an oxymoron in oppos- 
ing counsel’s brief or in an appeal and you 
will have a field day. For instance, if you 
were to oppose an injunction requiring your 
client to maintain his pool through a repu- 


table pool-contractor, you might lighten 
the tone of your brief by suggesting in a 
footnote that, in Miami, the term “reputa- 
ble pool-contractor” is an oxymoron ren- 
dering the injunction impossible to per- 
form. Other literary words such as “parse,” 
“invective,” “litany,” “epigram,” “epithet” 
or “chronicle” work exceedingly well in ad- 
dressing legal topics. 


Source Books 

When all else fails, borrow. Make a dic- 
tionary, a thesaurus, and a book of quota- 
tions part of your legal furniture. Keep a 
journal of memorable legal quotes either 
on paper or in your head. Properly placed, 
a memorable quotation can make the dif- 
ference between an utterly forgettable point 
and a memorable point. Be careful, how- 
ever, because a misused quote destroys credi- 
bility. 

A visit to a public library offers a sure 
cure for the writing doldrums. Near the 
dictionary section are various dictionaries, 
thesauruses, books of quotations, books 
of anecdotes, toastmaster books, books on 
writing, and books on editing. I found a 
few thought provoking anecdotes while I 
stopped by the public library between two 
hearings: 

Prochnow, Herbert V., The Successful 

Toastmaster, \st Ed. (Harper & Row Pub., 
Inc., N.Y., 1966). On a random search and 
after my eyes had scanned only three pages, 
I found this quip on page 339: 
A SIMPLE WILL. After watching the squab- 
bles that often develop in the splitting up of es- 
tates, we can sympathize with the old fellow 
whose will contained only the following: “Be- 
ing of sound mind, I spent every cent I had.” 

Edmund Fuller, ed., 2500 Anecdotes, for 
all Occasions, (Avenel Books, N.Y., 1978). 
Under the topic of “Banks—Loans,” I cop- 
ied this anecdote to be used against the 
next deadbeat on a defaulted promissory 
note: 

Having persuaded Benjamin Franklin to lend 
him $50.00, his “poor relation” asked for a sheet 
of paper in order to give him a note for the 
sum. 

“What?” said Franklin, “Do you want to waste 
my stationery as well as my money?” 


When borrowing from such resources, 


make sure that the tone of the quote 
matches the tone of your brief. A poorly 
incorporated quote may result in an overly 
flippant tone. Used properly, quotes dig- 
nify or intensify the quality of the brief. 
Used poorly, the quote depreciates a brief. 
For instance, the Benjamin Franklin quote 
above may work well when an “investor” 
has repeatedly defaulted on a note after a 
bank has repeatedly offered workout ar- 
rangements, but should not be used in a 
case foreclosing a widow and her seven 
children out of their home. 


Conclusions 

Each section of your brief should con- 
tain a strong conclusory summation para- 
graph. The conclusion section of a legal 
memorandum or brief, however, should be 
short and sweet. Direct, straightforward 
requests for relief satisfy, in full, the re- 
quirement of the conclusion section. If you 
can summarize the one or two main points 
of the brief or memorandum strongly, ar- 
ticulately, and succinctly in one memorable 
paragraph, do so. However, the real pur- 
pose of a legal conclusion is to suggest a 
remedy. Conclude your brief in less than 
three short paragraphs. Anything more guar- 
anties redundancy. 

You don’t want to bore the court, do 
you? (Rhetorical question.) BJ 


Nancy Schleifer practices in the Mi- 
ami office of Sparber, Shevin, Shapo 
& Heilbronner, P.A. Her practice is 
limited to appellate matters as well as 
commercial and administrative ligita- 
tion. She received her J.D. in 1980 

from the University of Miami School 
of Law. 
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his article criticizes the readiness 

of landlords to have a tenant/ 

defendant in a residential evic- 
tion action served with process by posting 
in a conspicuous place on the rental prem- 
ises. The practice is criticized not because 
it is inherently wrong, but because of its 
widespread use as the preferred method for 
service of eviction process. 

There is ample precedent in our legal tra- 
dition to justify service of an eviction sum- 
mons by posting. For example, by statute 
of 4 Geo. II, c.28, §2(1731), Parliament pro- 
vided that when one-half year’s rent was 
in arrears and no sufficient distress was 
to be found on the premises, the landlord 
could sue the tenant in ejectment, and if 
the tenant could not be found for personal 
service of the declaration, it was permitted 


“to affix the same upon the door of any 
demised messuage (farmhouse). . . .” 

In Florida, service of an eviction sum- 
mons by posting was not permitted until 
1945, with the enactment of F.S. §83.22, 
which permitted posting of the summons 
when the defendant could not be found 
in the county where the eviction action was 
pending. In Knight Manor No. One v. Free- 
man, 254 So.2d 375 (Fla. 3d DCA 1971), 
the deputy sheriff made two attempts at 
personal service of the eviction summons. 
Both attempts were made in the morning 
of a work day, about three hours apart. 
The deputy then posted the summons. The 
trial court quashed service. On appeal it 
was held the attempts at personal service 
made by the deputy were insufficient to 
establish that the tenant could not be found 


Eviction 
Shortfall: 


Service 
Process 


Residential 
Posting 


by John J. Boyle 


in the county where the action was pend- 
ing. 


Posting is Permissible 

In 1973, F.S. §48.183 was created to 
cover service of the eviction summons on 
a residential tenant. It was merely a copy 
of F.S. §83.22, but without the debilitating 
requirement that service by posting would 
be permitted only when the tenant could 
not be found in the county. The new stat- 
ute generously permitted posting if the ten- 
ant could not be found at the usual place 
of residence. 

In Greene v. Lindsey, 456 U.S. 444 
(1982), a Kentucky statute similar to F.S. 
§83.22 was challenged. There the deputy 
sheriff who had posted the residential evic- 
tion summons testified before the trial court 
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that he had occasionally witnessed children 
and other tenants remove posted eviction 
summonses from doors in the neighbor- 
hood where the defendants lived. The court 
said at 1879: 

But whatever the efficacy of posting in many 
cases, it is clear that, in the circumstances of 
this case, merely posting notice on an apartment 
door does not satisfy minimum standards of due 
process. 

The court emphasized that service by post- 
ing is not in itself objectionable and does 
not fail to meet minimum standards of no- 
tice required by due process under all cir- 
cumstances. When no alternative or sup- 
plement to service by posting is feasible 
under the circumstances, posting may be 
used as a last resort. Jd., at 1880. In this 
particular case, said the court, posting was 
not used as a last resort, because only one 
attempt at obtaining personal service had 
been made. The deputy should have made 
at least a second attempt at personal serv- 
ice at some time of the day when the ten- 
ant was more likely to be at home. The 
court then suggested that when the sum- 
mons must be posted, such service should 
be supplemented by mailed service of the 
summons. 

In response to Greene v. Lindsey, the 
1983 Florida Legislature revised F.S. 
§48.183. Following the admonition of the 
U.S.’ Supreme Court, the statute now re- 
quires at least two attempts at personal serv- 
ice (six hours apart) before posting is per- 
mitted. In addition, the summons and com- 
plaint must be mailed to the defendant at 
the time of filing of the action, in case per- 
sonal service is not effected and the papers 
are posted. 


The Shortfall 

Service by posting is still by far the most 
common method of service for the evic- 
tion summons. It is the method of choice 
with the average deputy sheriff, and the 
reason is not hard to understand. The sher- 
iff’s working hours are the same as the ten- 
ant’s. When the deputy is at work attempt- 
ing to serve the eviction summons on the 
tenant, the tenant is at work and away from 
the residential premises: personal service 
of process is well nigh impossible in most 
such cases, and the summons must be 
posted in a conspicuous place on the prem- 
ises. 

In Greene v. Lindsey, the court did not 
condemn service by posting. It criticized 
only the practice which was so common 
at the time: the deputy raps on the ten- 
ant’s door, elicits no response, and imme- 
diately posts the summons and complaint. 


But does the deputy cure the court’s ob- 
jection when he makes a second, or a third, 
such attempt at a time of the day when the 
working tenant is most likely to be absent 
from the premises? The deputy may return 
to the tenant’s residence during working 
hours five days in a row, Monday through 
Friday, and despite a strenuous effort on 
the deputy’s part, he will be no more likely 
to encounter the tenant at home on the 
fifth attempt than he was on the first at- 
tempt. Despite the language of F.S. 
§48.183, that the summons may now be 


Florida’s distress for rent 
statute, former F.S. 
§83.11, was a most 
efficient remedy for the 
landlord against his 
delinquent tenant 


posted if the tenant cannot be found at his 
usual place of residence, one has to won- 
der if the sheriff’s attempts at personal serv- 
ice were truly reasonable. 

Would not the sheriff’s attempts at per- 
sonal service be more reasonably calculated 
to achieve success if he sought the tenant 
at the residence before or after normal work- 
ing hours, or on a Saturday, or at the ten- 
ant’s place of employment? Perhaps, but 
the author’s experience in Dade County 
has been that departmental administration 
is far too inflexible to allow such a crea- 
tive effort at effecting personal service of 
process. And that is most unfortunate, for 
the author’s opinion is that just such a crea- 
tive effort is legally required before the land- 
lord may allow the eviction summons to 
be posted at the tenant’s residence. The dep- 
uty sheriff should make a diligent search and 
inquiry to locate the tenant before resorting 
to posting of the eviction summons. 


Diligent Search 

In Phillips v. Guin & Hunt, Inc., 344 
So.2d 568 (Fla. 1977), the Florida Supreme 
Court invalidated Florida’s former distress 
for rent statute. For eight years previously, 
the federal courts had been in a ferment 
over state statutes that permitted a credi- 
tor’s seizure of debtor’s assets without in- 
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volvement of a judge in the proceeding. 
Statutes authorizing the sheriff to seize 
wages and other property on mere filing 
of an affidavit of nonpayment were stead- 
ily being struck down as violative of due 
process. 

Florida’s distress for rent statute, for- 
mer F.S. §83.11, was a most efficient rem- 
edy for the landlord against his delinquent 
tenant. As soon as a tenant failed to pay 
rent on time, the author’s practice was to 
pick up a distress bond and immediately 
file a complaint for distress for rent in the 
civil court of record. The clerk issued a 
distress warrant which could be walked to 
the sheriff. Within a few hours (at the next 
shift, and usually just at dawn the next morn- 
ing), the deputy sheriff would seize the ten- 
ant’s automobile. By 10 o’clock that morn- 
ing the tenant would redeem his impounded 
car by paying the rent, court costs, an am- 
ple attorney’s fee as demanded in the com- 
plaint, the sheriff’s levy fee, and towing and 
storage charges. By noon the landlord had 
his delinquent rent. 

The author concedes that his constitu- 
tional sensibilities were somewhat less than 
refined at the time, but this ancient rem- 
edy was so alluring as to be irresistible to 
even the most fair-minded landlord. It cer- 
tainly had a therapeutic effect on the other 
tenants in an apartment complex. 

The distress writ was issued by the clerk 
and executed by the sheriff without ever 
crossing the judge’s desk. Moreover, the 
practice was to add to the contract rent 
an unliquidated attorney’s fee set at the 
whim of the landlord’s attorney. In Phil- 
lips v. Guin & Hunt, Inc., the court ana- 
lyzed the distress statute’s constitutional 
shortcomings. Specifically it said that a pre- 
hearing seizure of the tenant’s property 
would be permitted only when the plain- 
tiff’s ex parte application for such enforce- 
able writ was made directly to a judge and 
only when the defendant was provided with 
a full hearing immediately after the seizure. 

The Phillips case is recognized and cited 
widely for its invalidation of our former 
distress for rent statute on the ground that 
such statute authorized a prehearing sei- 
zure of the tenant’s property. It seems to 
have entirely escaped the Bar’s attention 
that the court invalidated the statute on 
the additional ground that it authorized 
service of process by posting. 


In accordance with Sections 83.12 and 83.13, 
Florida Statutes, a deputy clerk of Orange 
County, Florida, issued a distress writ without 
a judicial order. The Orange County Sheriff's 
Department then executed the writ by posting 
a copy on the door of the premises which appel- 


lee, a Florida corporation, leased from appel- 
lants. The property was used to store materials 
and was infrequently visited by appellee. Ap- 
pellee was not personally served with any of the 
aforementioned papers although appellants knew 
its principal place of business was in Pensacola, 
Florida [Escambia County]. [Emphasis added]. 
Td., at 570. 


The court said that posting of the dis- 
tress warrant under those circumstances 
was an unconstitutional application of the 
statute. Society’s notions of due process 
must continually be refined to safeguard 


individual rights, said the court at 570. 

Section 83.13, Florida Statutes, provides for 
service by posting “if the defendant cannot be 
found. . . .” [The statute must] be construed to 
authorize constructive service only when the de- 
fendant, through diligent search and inquiry, 
cannot be found within the state of Florida, and 
that fact is made to appear in the same manner 
as required for constructive service under Chap- 
ter 49, Florida Statutes. If the statute is not so 
interpreted, it does not comply with the consti- 
tutional tests enunciated by the United States 
Supreme Court [in other pre-hearing seizure 
cases]. Id., at 573. 


The perceptive landlord defending serv- 
ice of eviction process by posting will argue 
that the above quote is expressly restricted 
to those ancient remedies which author- 
ized a seizure of property without a hearing. 
And all of those remedies have been re- 
constructed by our legislature to provide 
more refined due process safeguards. More- 
over, has not the court’s criticism in Phillips 
been overridden by the imprimatur placed 
on service of an eviction summons by post- 
ing in the U.S. Supreme Court’s opinion 
of Greene v. Lindsey? Is not the captious 
tenant merely attempting to resurrect case 
language from a context that has been ren- 
dered moot by our legislature’s rewriting 
of the distress for rent statute and F.S. 
§48.183? 

Isolating the service of process issue in 
Phillips the Florida Supreme Court said 
the legislature could constitutionally author- 
ize alternative procedures for giving the ten- 
ant notice of the action when personal serv- 
ice was impossible. The validity of such 
alternative procedures would depend on 
whether they were reasonably calculated 
to give notice of the pending action. /d., 
at 573. As pointed out above, the tenant 
may argue that a deputy sheriff who con- 
tinues to return to the tenant’s residence 
in a blind effort to locate a defendant who 
is most likely to be away at work during 
the deputy’s working hours has not made 
an effort reasonably calculated to serve the 
tenant personally. That argument by the 
tenant has an appeal even to the author, 
whose proclivities are hardly in the ten- 
ant’s favor. For while service by posting 


may be an effective alternative method of 
bringing the action to the tenant’s atten- 
tion in an apartment house where gossip 
circulates with digital rapidity, the deputy 
sheriff has failed to pass constitutional mus- 
ter on the threshold question of whether 
the tenant cannot be found at the residence. 

In Phillips, the court said that service 
of a distress warrant by levy on the ten- 
ant’s goods and posting on the demised 
premises were more than likely to guaran- 
tee actual notice to the tenant of the pend- 
ing action, but such service still did not 


Service by posting is 
indeed constitutionally 
permissible, but only 
when it is first 
demonstrated that 
service upon the person 
of the tenant is 
impossible 


demonstrate that personal service was im- 
possible. 

While this alternative procedure is constitu- 
tionally permissible, implicit in the statute is the 
notion that posting can only be employed where 
the plaintiff has given a sworn statement alleg- 
ing service upon the person to be impossible. 
This procedure is required by Section 49.041, 
Florida Statutes, when service by publication 
is substituted for personal service of process. 
As service by posting is merely an alternative 
to serve by publication, the necessity of filing 
an affidavit is still viable. Jd., at 573. 


Service by posting is indeed constitution- 
ally permissible, but only when it is first 
demonstrated that service upon the per- 
son of the tenant is impossible. The busi- 
ness-minded landlord should recognize the 
possibility that his favorite method for serv- 
ice of process may well be his undoing, ‘or 
if the author’s opinion in this regard is cor- 
rect, the tenant served by posting as it is 
now practiced cannot lose an eviction case. 
Landlords should begin immediately to re- 
form their practice for effecting service of 
process in eviction cases. And that reform 
must begin with the landlord taking charge 
of the officer who serves such process. 

The intractable channels of departmen- 
tal administration are unable to adapt to 
a more flexible, creative attempt at per- 
sonal service upon the eviction defendant, 
so the landlord should seek the appoint- 
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ment of a private process server in each 
case. See Rule 1.070(b), Florida Rules of 
Civil Procedure. The private process server 
is a self-employed professional. His serv- 
ices are rendered directly to his client, the 
landlord. His livelihood depends directly 
on his successful efforts at service of proc- 
ess and on his rapport with the landlord. 
Like any self-employed businessman, his 
whole life is one of working overtime: week- 
ends (not Sundays), holidays, after dark 
and before dawn. Given some minimum 
information concerning the tenant’s physi- 
cal description and place of employment, 
e.g., a photocopy of the tenant’s signed 
rental application, he tracks the tenant like 
a veritable bloodhound until he effects per- 
sonal service of process. 


And if he must resort to posting after 
several attempts reasonably calculated to 
locate the tenant, he will be the landlord’s 
witness at trial when service is challenged 
by the tenant. Note that the adverse wit- 
ness at the hearing in Greene v. Lindsey, 
was the very deputy sheriff whose half-hear- 
ted attempt at personal service was under 
scrutiny. The deputy admitted to his own 
inadequate efforts, and it was the landlord 
who had to suffer. A process server who 
is so candid about his slipshod practices 
will soon lose his business to more compe- 
tent competition from other process serv- 
ers. 


Dade County was favored with Chief 
Judge Wetherington’s Administrative Or- 
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der 82-15, which establishes the standing 
appointment of process servers who have 
been certified by court administration un- 
der a system of testing, bonding, and back- 
ground investigation. In Dade, the land- 
lord’s attorney phones his process server, 
who picks up the initial pleadings from the 
attorney’s office, files them immediately and 
begins his service efforts the same day. The 
cost is higher: $30 per defendant, but the 
cost is justified by the high quality of work 
delivered. 


The Affidavit 

When the landlord hires his process 
server, he should furnish him with a pho- 
tocopy of the tenant’s rental application. 
The rental application will give a physical 
description of the tenant and the ienant’s 
place of employment. If the process server 
must resort to service by posting, he should 
attach to his service return the rental ap- 
plication photocopy and an affidavit of dili- 
gent search and inquiry. The affidavit will 
reflect at least five attempts at personal serv- 
ice at dates and times reasonably calcu- 
lated to find the tenant at home or at work. 
If the tenant has absconded, service by post- 
ing is permissible, but since such service 
is the equivalent of constructive service by 
publication, the application and affidavit 
will show the court that a more than rea- 
sonable effort was made to locate the ten- 
ant. 


Since the landlord wins most eviction 
cases by default, the court’s scrutiny of the 
service return will be made ex parte. The 
last thing the landlord wants is for the judge 
to delay entering an eviction order because 
of some technical defect in the landlord’s 
pleadings (assuming that one may call a 
due process infirmity a technical defect). 
The landlord’s eviction strategy is speed, 
and any delay in the case will operate to 


the landlord’s detriment. Winning an evic- 
tion case after interminable delays is a 
pyrrhic victory, and other tenants will be 
encouraged to default in their rent pay- 
ments when they perceive that the land- 
lord is not effective with his eviction rem- 
edy. 

The author has found the following form 
useful as an affidavit of diligent search and 


inquiry: 


CLE Update 


For a complete 
list of Florida 
Bar continuing 
legal education 
publications 
write or call: 


CLE Publications 
The Florida Bar, 
Tallahassee 32301 
(904) 222-5286 


Keeping lawyers 
current on changes 
in the law 


IN THE COUNTY COURT IN 
AND FOR DADE COUNTY, 
FLORIDA 
CIVIL DIVISION 
CASE NO. 
James.J. Boyle & Blanche E. Boyle, ) 
his wife, ) (Bar #117637) 
) 
Plaintiffs, ) AFFIDAVIT OF DILIGENT 
) SEARCH AND INQUIRY 
vs. ) 
) 
) 
) 
) 
) 
) 
STATE OF FLORIDA ) 
COUNTY OF DATE ) 


BEFORE ME, an officer authorized to take acknowledgements, personally appeared 


, who being sworn, deposes and says: 


1. That he has been hired by plaintiffs to effect service of process, and he has served the 
defendant by residential posting, as shown in the attached return of service. 

2. That the defendant is a live, natural person over the age of 18 years residing in the state, 
but is concealing ____-self so that process cannot be personally served upon ____, and affiant 
believes there is no person in the state upon whom service of process would bind said concealed 


defendant. 


3. That affiant has made a diligent search and inquiry to find the defendant with the use of 
defendant’s signed rental application, a copy of which is attached hereto, setting forth defen- 
dant’s physical description, age, and place of employment, and that affiant has made the following 


attempts at personal service upon defendant: 


Date: ; Time: ; Place: 
Date: ; Time: ; Place: 
Date: ; Time: Place: 
Date: ; Time: ; Place: 
Date: ; Time: ; Place: 
COMMENT: 


FURTHER AFFIANT SAYS NAUGHT. 


SWORN TO and subscribed before me this 


day of _ 19 
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he New Reality Plus System 

leaves the competition in 
the dark ages. Whatever Real Estate 

Settlement System you're using right 
now just became obsolete. 

The Reality Plus System includes 
over 60 documents for complete prep- 
aration of any and all government 
and conventional transactions you 

deal with. And with the use of a 
laser printer, there’s no more wasted 
time lining up documents. No more 
needless expense on pre-printed 
forms. 

Reality Plus allows you fast and 
easy data entry, cross-referencing and 
file searching. You can even set up fre- 
quently used information for quick 
recall via a code or key word. 


“See us at the Florida Bar 
Mid-Year Meeting.” 


UNFAIR COMPARISON 
REAL ESTATE 


The System calculates all standard 
HUD charges. {t will recalculate an entire 
Closing statement if the settlement or 
proration date changes. And automati- 
Cally records staff time. 

Reality Plus meets the highest 
standards of the American Bar Associa- 
tion. It comes with a full support staff. 
And a Money Back Guarantee. 

Here's a more-than-fair 
Introductory Offer. Right now you 
can order the complete Reality Pius Sys- 
tem, including IBM Personal System/2 
Model 50 computer, Hewlett Packard 
Series II Laser Jet printer and everything 
else you need, for only $6,295. A savings 
of over $2,000! Or trade-in your present 
software for Reality Plus at incredible 
savings. 

So wake up to Reality. It may be 


unfair to the competition. lye Ne 


But it'll do great justice 
REALITY PLUS 


to your work. 

“Wake Up to Reality” 

A Product of Login Systems, Inc. 
5440 N.W. 33rd Ave., Suite 112 
Fort Lauderdale, FL 33309 
305/733-3800 


Reality Plus Copyright © 1985-87, By LOGIN Systems Inc., Ft. Lauderdale, FL 


& 
Value Added - 


put value your 
business. 


Determining the value of your client's business is easy with the help of C&S Trust Com- 
pany. Our business valuation specialists will give you an independent appraisal of the fair 
market value of your client's business. | 

A complete valuation from C&S can help you advise your client about their company, 
whatever the case involves — determining estate and gift tax values, establishing buy-sell 
agreements, offering stock options to employees, settling disputes between shareholders, 
selling the business, or establishing an ESOP. 

We have the background, knowledge and resources to value almost any kind of business. 
From businesses with sales of less than $1 million, to larger regional companies, our experi- 
ence with clients is extensive, as well as varied. 

Next time you need to put a value on your client's business, call the valuation specialists at 
C&S Trust Company...call Curt Kimball, C.FA., A.S.A., at 1-800-241-5832. 


Citizens and Southern Trust Company 
Florida Georgia South Carolina 


SS 
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Criminal Law 


Double Jeopardy or Sufficiency of the Evidence— 


Double jeopardy concepts continue to 
engender numerous appellate decisions 
which seemingly defy uniformity and clari- 
fication. This sentiment was expressed by 
Justice Rehnquist back in 1981, when he 
decried that double jeopardy was “a veri- 
table Sargasso Sea which could not fail to 
challenge the most intrepid judicial navi- 
gator.”! Notwithstanding the seeming dis- 
array in this area, there are some basic prin- 
ciples which underlie decisions both in the 
Florida and U.S. Supreme Courts. The pur- 
pose of this article is to set forth these prin- 
ciples, thereby harmonizing myriad of de- 
cisions. Additionally, this article will also 
critique certain Florida Supreme Court de- 
cisions which cannot be harmonized with 
these underlying principles. 

This article does not discuss collateral 
estoppel or the problem of successive prose- 
cutions; the main thrust deals with the prob- 
lem of obtaining multiple convictions based 
upon a single criminal transaction when 
all charges are filed at the same time. 


A Working Definition of Double 
Jeopardy 

Before double jeopardy can be under- 
stood, the author will set forth a working 
definition. The “same offense” are the 
words that will be examined under Art. I, 
§9 of the Florida Constitution and the fifth 
amendment of the United States Constitu- 
tion. (Florida construes its double jeop- 
ardy clause in the same way as the U.S. 
Supreme Court and uses federal cases to 
interpret the state double jeopardy clause.) 
The U.S. Supreme Court in Missouri v. 
Hunter, 459 U.S. 359, 366 (1983),? defined 
the concept as follows: “the Double Jeop- 


Another Look 


by W. Brian Bayly 


ardy Clause does no more than prevent 
the sentencing court from prescribing 
greater punishment than the legislature in- 
tended.” Justice Shaw, concurring specially 
in State v. Enmund, 476 So.2d 165, 169- 
170 (Fla. 1985),3 echoed this same view, 
when he wrote: “It is clear [federal cita- 
tions omitted] that the double jeopardy 
clause imposes no meaningful restriction 
on the legislative power to define offenses 
and to prescribe a punishment.” 

The United States Supreme Court in A/- 
bernaz v. United States, 450 U.S. 345 
(1981), explained this concept by indicat- 
ing that, “the question of what punishments 
are constitutionally permissible is not dif- 
ferent from the question of what punish- 
ments the legislative branch intended to 
be imposed.” The Florida Supreme Court, 
early on, in State v. Carpenter, 417 So.2d 
986, 988 (Fla. 1982), adopted this defini- 
tion in quoting from A/bernaz, by explain- 
ing: “In Albernaz v. United States the Court 
recognized that the power to define crimi- 
nal offenses and to prescribe punishments 
to be imposed upon those found guilty of 
them rests wholly with the legislative 
branch.™ 

It is axiomatic that the underlying is- 
sue of double jeopardy is the legislative in- 
tent, since it is the sole prerogative of the 
legislature to define crimes and to impose 
punishments. Even if a state legislature 
wanted to allow multiple punishments and 
consecutive sentences for necessariiy ‘esser 
included offenses, it could do so and the 
judicial branch would be required to ad- 
here to that legislative mandate. Double 
jeopardy cannot be assessed without ex- 
amining the legislative intent. 


What is the Legislative Intent for 
Purposes of Double Jeopardy in 
Florida? 

Since the Florida Legislature has codi- 
fied the federal-judicial rule of construc- 
tion dealing with double jeopardy, a brief 
discussion of that is in order. This rule of 
statutory construction was originally set 
forth in Blockburger v. United States, 284 
U.S. 299 (1932), which explained the rule 
as follows: “where the same act or transac- 
tion constitutes a violation of two distinct 
statutory provisions, the test to be applied 
to determine whether there are two offenses 
or only one, is whether each provision re- 
quires proof of an additional fact which the 
other does not....”5 

As an example of the way this rule is 
applied, the author would note the hold- 
ing of Albernaz. Albernaz was convicted 
of conspiracy to import marijuana and con- 
spiracy to distribute marijuana under sepa- 
rate federal acts. There was no question 
that the events occurred as a result of one 
criminal transaction. The Court first looked 
to each statute and determined that, based 
upon the Blockburger test, each statute re- 
quired proof of a fact that the other did 
not.One statute required an allegation and 
proof of importation while the other man- 
dated that the state had to allege and prove 
a distribution scheme. Notwithstanding the 
substantial overlap in proof, since each of- 
fense had a unique statutory element, the 
legislature intended multiple convictions 
and punishments, hence, there was no vio- 
lation of the double jeopardy clause. 

Back in 1977, the Blockburger rule was 
codified under F.S. §775.021(4) (1977), as 
acknowledged in Borges v. State, 401 So.2d 
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1343 (Fla. 1981).6 Although the Florida Su- 
preme Court held that the single transaction 
rule, which basically allowed just one con- 
viction and punishment for a single criminal 
transaction, was defunct, the holding did 
not put to rest the litigation concerning 
this issue. 


The Definition of “Lesser Included 
Offense” 

In State v. Baker, 456 So.2d 419 (Fla. 
1984), the court was confronted with the 
problem of how to interpret the.term “lesser- 
included offense” for the purpose of 
whether such an offense was part of the 
main offense or could be the subject of a 
separate charge, conviction or sentence. Be- 
fore the issue can be understood, Brown v. 
State, 206 So.2d 377, 381-383 (Fla. 1968), 
must be analyzed. Brown was charged with 
robbery and unsuccessfully argued that the 
trial court had to instruct the jury on the 
lesser-included offense of larceny. The de- 
cision explained under what circumstances 
the judge should give the jury a chance to 
acquit a defendant of the main charge, but 
to convict him of a lesser-included offense. 

The court divided these lesser offenses 
into four categories: degrees, attempts, nec- 
essarily lesser-included offenses (category 
three) and offenses which may or may not 
be included within the main offense, de- 
pending on the accusatory pleading and 
the evidence (category four). Only the lat- 
ter two categories need to be assessed. 
Brown explained that a necessarily lesser- 
included offense would be that crime that 
had to be proved before the greater crime 
could be proved. As an example, the court 
noted that the state had necessarily to prove 
a larceny as a lesser-included offense of rob- 
bery, before the offense of robbery could 
be established. Therefore, under the Block- 
burger rule, category three offenses could 
not be the subject of a separate prosecu- 
tion because that lower offense is the “same 
offense.” 

Brown defined category four offenses 
as offenses which may or may not be in- 
cluded in the offense charged, depending 
upon the accusatory pleading and the evi- 
dence. Brown emphasized that such a lesser 
offense, encompassed in the pleading of 
the greater offense, was not an essential 
ingredient to that major offense. Therefore, 
this fourth category, in essence, allows a 
prosecutor to charge two separate crimes 
that have statutorily unique elements in one 
charging document.® The problem confront- 
ing Baker was whether the “category four” 
offenses would also be included in the defi- 
nition of “lesser included offenses” under 


§775.021(4). Baker was charged with and 
convicted of first-degree premeditated mur- 
der and use of a firearm during the com- 
mission of a felony. He argued that the 
latter crime was a “category four lesser- 
included offense” of first degree murder; 
therefore, double jeopardy barred the state 
from convicting Baker of the “lesser of- 
fense.” 

In rejecting this premise, the court held 
‘that the term “lesser-included offenses” in 
§775.021(4) did not encompass the “cate- 
gory four” lesser-included offense. Baker 
mandates instead that the court should look 
to the particular statutes in question and 
analyze those statutes under §775.021(4), 
and not look to the particular pleadings 
or proof. 


The Supreme Court explained 
if a court exceeded its own 
authority by imposing multiple 
punishments not autho- 
rized by Congress, it would 
not only violate the double 
jeopardy provision of the 
Constitution but also would 
entail a violation of the 
separation of powers 


Given the premise that double jeopardy 
is a question of legislative intent, the Baker 
decision is logically sound. A prosecutor 
does not have the authority to alter the 
legislative intent merely by filing one charg- 
ing document, which could be divided into 
two or more separate offenses. 


Judicial Decisions Cannot 
Circumvent the Legislative Intent 
Just .as the executive branch (i.e., the 
prosecutor) cannot encroach on the legis- 
lative intent based on the form of the charg- 
ing document(s), the judicial branch like- 
wise cannot encroach on the legislative in- 
tent. Moreover, in State v. Hegstrom, 401 
So.2d 1343, 1346 (Fla. 1981),9 the Florida 
Supreme Court explained: “Judicial deci- 
sions before an enactment do not stand as 
independent beacons of legislative intent 
to explain an otherwise unambiguous stat- 
ute. Section 775.021(4) is specific, and the 
lesser included offenses are exempt from 
multiple sentencing.” The converse of this 
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explanation is also true: if the statutes in 
question contain statutorily unique ele- 
ments (i.e., one is not a necessarily lesser 
included offense of the other), then the ju- 
diciary is obligated to carry through the 
legislative intent as codified in §775.021(4) 
and allow multiple convictions and pun- 
ishments when appropriate, despite past 
judicial opinions to the contrary. 

This concept was emphasized in Whalen 
v. United States, 445 U.S. 684, 688-689 
(1980).!° The Supreme Court explained 
that if a court exceeded its own authority 
by imposing multiple punishments not 


authorized by Congress, it would not only 


violate the double jeopardy provision of 
the Constitution but also would entail a 
vioiation of the separation of powers. The 
converse of that principle holds true; an 


‘appellate court likewise violates a separa- 


tion of powers when it strikes down a con- 
viction and sentence which is authorized 
by the legislature. 

Given the latter principles, appellate 
courts in assessing any double jeopardy is- 
sue, must, as a threshold question, apply 
the legislative intent under F.S. §775.021(4) 


(1985). If the court determines that one of- 


fense is a necessarily lesser-included offense 
of the other (all the elements of the lesser 
offense are necessary to prove the greater 
offense), the court’s inquiry is at an end 
and the lesser offense would be set aside 
pursuant to F.S. §924.34 (1985). If the court 
determines, however, that the offenses have 
statutorily unique elements, absent any 
other contrary legislative intent, the court 
must adhere to the legislative will by al- 
lowing separate convictions and multiple 
punishments. As explained in Albernaz: 
“Congress cannot be expected to specifi- 
cally address each issue of statutory con- 
struction which arises.”!! 

Recently, in Carawan v. State, 
So.2d —___, 12 F.L.W. 445 (Fla. 1987), 
the Supreme Court attempted to harmo- 
nize prior double jeopardy decisions. This 
decision ultimately declared that Carawan 
could only be convicted and punished for 
either attempted manslaughter or aggra- 
vated battery based upon one gunshot 
wound. The opinion did acknowledge the 
Blockburger rule under §775.021(4) and in- 
dicated that this test would be utilized to 
determine legislative intent. The test, how- 
ever, would only be an aid in statutory con- 
struction. Therefore, even if two separate 
convictions and sentences would be allowed 
under the Blockburger test, the legislature 
still may not allow multiple punishments. 
The opinion noted that an exclusive Block- 
burger analysis could lead to a result con- 


trary to common sense. Then, an ambiguity 

has been created which can only be resolved 
by applying the rule of lenity under F-.S. 
§775.021(1) (1985). 

Therefore, if the court finds that there 
is a reasonable basis for concluding that 
the legislature did not intend multiple pun- 
ishments, the rule of lenity will be applied. 
The opinion went on to explain that an 
ambiguity is created between the Block- 
burger rule and the presumption that the 
legislature would not intend multiple pun- 
ishments when the statutes in question ad- 
dressed the same “evil.” “In such instances, 
the rule of lenity requires the court to find 
that multiple punishments are not author- 
ized, notwithstanding the Blockburger pre- 
sumption.”!2 

In support of this proposition, Carawan 
noted that criminal codes are constantly 
being changed and amended, not under a 
master plan but in a piecemeal fashion, thus 
implying that the legislature would not nec- 
essarily envision the Blockburger rule call- 
ing for multiple punishments based upon 
statutes which were codified after 
§775.021(4) was promulgated. The U.S. Su- 
preme Court reached a contrary conclusion 
in Albernaz as noted by the following: “As 
a result, if anything is to be assumed from 
congressional silence on this point, it is that 
Congress was aware of the Blockburger rule 
and legislated with it in. mind. It is not a 
function of this Court to presume that ‘Con- 
gress was unaware of what it accom- 
plished....” [citations omitted].'3 

Carawan explained that §775.021(4) did 
not resolve all the construction problems 
but explained: “Instead the problem that 
has led to so much confusion in our Court 
usually arises from the absence of any ex- 
pressed statement of intent.”!4 Yet the Block- 
burger rule is the express legislative state- 
ment of intent. This concept was recognized 
early in the history of this issue in 
Hegstrom, when the Supreme Court ex- 
plained: “In the absence of a clear contrary 
legislative intent, the Blockburger test must 
be met before multiple punishments are per- 
missible.”!5 Justice Shaw reiterated this idea 
in his dissent in Carawan. 

Since the legislative intent is clearly mani- 
fested in §775.021(4), the rule of lenity 
should not have applied. As explained in 
Albernez:“Lenity thus serves only as an aid 
for resolving an ambiguity; it is not 
used to beget one.”!© Nevertheless, Cara- 
wan held that the offenses of aggravated 
battery and attempted manslaughter ad- 
dress the same evil, that is, the battering 
of a human being in a manner likely to 
cause grievous harm. Based on that legis- 


lative intent, the court concluded that mul- 
tiple punishments were not authorized. In 
his dissent, Justice Shaw disagreed with that 
conclusion by noting that the primary evil 
of aggravated battery was to inflict physical 
injury, while the primary evil of attempted 
homicide was that it could inflict death, 
and that there would be no requirement 
that the State had to prove physical injury.!7 

This disagreement highlights the basic 
problem underlying the Carawan analysis: 
There is no logical reason why Justice 
Shaw’s interpretation is any less valid than 
what was set forth in the majority opin- 
ion. Furthermore, if two criminal statutes 
each have unique criminal elements, then 
those statutes, by definition, are address- 
ing separate evils. Perhaps it is not asound 
policy to subject an accused to multiple 
punishments based upon aggravated bat- 
tery and attempted murder. Yet such a de- 
cision is a legislative prerogative. In Holley 
v. Adams, 238 So.2d 401, 405 (Fla.1970), 
the Supreme Court explained: “The judici- 
ary will not nullify legislative acts merely 
on grounds of the policy and wisdom of 
such act, no matter how unwise or unpoli- 
tic they might be, so long as there is no 
plain violation of the Constitution.”!® If 
the criminal statutes under consideration 
are unambiguous on their face to the ex- 
tent that each has a unique element that 
the other does not and there is nothing in 
the legislative history to the contrary, the 
judiciary should not substitute its opinion 
for that of the legislature. 

Reinforcing the premise that Carawan 
could not be premised on legislative intent 
was the fact that the remedy was to re- 
mand the cause back to the trial court to 
have that court either vacate the attempted 
manslaughter or the aggravated battery con- 
viction. If the issue is truly one of divining 
legislative intent, it would not be proper 
for the trial court to make that interpreta- 
tion. If the trial court is compelled to elect 
which offense to vacate, such a decision 
will actually be a determination of the suf- 
ficiency of the evidence and not a double 
jeopardy issue. The latter distinction, which 
is crucial, will be discussed shortly. 


One Body — One Homicide 
Exception to the Double Jeopardy 
Rule 

Despite the apparent clarity in the dou- 
ble jeopardy principles, an exception has 
developed to the analysis under §775.024(1). 
Houser v. State, 474 So.2d 1193 (Fla. 1985), 
exemplifies this exception. The defendant 
was convicted of D.W.I. manslaughter and 
vehicular homicide. Houser acknowledged 


that each offense had statutorily unique 
elements. Yet Houser ultimately held that 
only one conviction for the homicide could 
be allowed based upon the single criminal 
transaction, i.e., one death resulting from 
the criminal traffic offense. Although this 
holding seems anomalous, the Supreme 
Court explained: “ Blockburger and its statu- 
tory equivalent in §775.021(4), Fla. Stat. 
(1983), are only tools of statutory interpre- 
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tation which cannot contravene the con- 
trary intent of the legislature.”!9 The latter 
principle is sound; however, when the two 
specific criminal statutes in question are 
examined,”° a contrary legislative intent 
does not appear. Houser came to the con- 
clusion that one of the convictions had to 
be vacated based upon, in part, the hold- 
ing of Garrett v. United States, 471 U.S. 
773 (1985). Ironically, Garrett held that 
cumulative convictions and punishments 
could be imposed even if one of the crimi- 
nal statutes was a necessarily lesser-included 
offense of the other, if such a specific legis- 
lative intention was manifested in the spe- 
cific criminal statutes under review. While 
Garrett ex<.ained the specific criminal stat- 
utes in question, Houser did not. 

Houser also relied upon Ball v. United 
States, 470 U.S. 856 (1985), to justify its 
holding by quoting from that opinion as 
follows: “[tJhe assumption underlying the 
Blockburger rule is that [the legislative 
body] ordinarily does not intend to pun- 
ish the same offense under two different 
statutes.”2! Based on the latter court, 
Houser concluded that it could not be as- 
sumed that the legislature ordinarily in- 


tended to punish the defendant twice under 
the two statutes in question. Yet the hold- 
ing in Ball is to the effect that a felon who 
is convicted for receiving and possessing a 
firearm (based upon one transaction) could 
not be punished for the “same offense.” 
Ball construed one of the offenses under 
review as a necessarily lesser-included of- 
fense of the other, which is what is meani 
by the term “same offense.” Houser reached 
the opposite conclusion by holding that the 
two criminal statutes in question had statu- 
torily unique elements, i.e., one was not 
the lesser included of the other.Eschewing 
775.021(4), and without addvessing the spe- 
cific language of the statutes, the Supreme 
Court concluded that the legislature did 
not intend to permit multiple convictions 
and punishments under vehicular homicide 
and D.W.I. manslaughter, when only one 
death resulted. 

The Houser exception to the Blockbur- 
ger rule as codified in §775.021(4) was ex- 
panded in the case of Mills v. State, 476 
So.2d 172, 177 (Fla. 1985). Mills was con- 
victed of first degree murder and aggra- 
vated battery.Again, the Supreme Court 
found that each offense contained statuto- 
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rily unique elements but held, despite the 
latter finding, that the legislature did not 
intend dual convictions for both the homi- 
cide and the aggravated battery. Mills did 
not examine the particular statutes in ques- 
tion to reach this conclusion that the legis- 
lature did not intend separate punishments 
for these offenses. The same doctrine and 
same type of reasoning was utilized by the 
Supreme Court in State v. Boivin, 487 
So.2d 1037 (Fla. 1986), wherein the Su- 
preme Court affirmed a district court’s re- 
versal of a conviction for aggravated battery 
and let stand the conviction for attempted 
first degree murder based upon one crimi- 
nal event. So now this principle promul- 
gated in Houser was extended to attempted 
homicides. 


Addressing the Sufficiency of the 
Evidence Without Relying on 
Double Jeopardy Principles 

Barton v. State, 12 
F.L.W. 1065 (Fla. 5th DCA 1987),2 in ad- 
dressing whether the defendant could be 
convicted of Loth attempted manslaugh- 
ter and aggravated battery based upon the 
defendant cutting the victim across the neck 
just once, reviewed past Supreme Court 
decisions in this area and expressed frus- 
tration in trying to harmonize those court 
cases which adhered to §775.021(4), and 
those cases which eschewed the legislative 
intent manifested in that statute. Barton 
fashioned a different approach to this is- 
sue. The intent to commit an aggravated 
battery is different from that intent required 
to convict one of attempted murder, ac- 
cording to Barton. The two intents then 
are “mutually exclusive” and either one con- 
viction or the other should be vacated. The 
district court emphasized, however, that 
this principle did not rest upon double jeop- 
ardy principles. 

Barton, to the extent that it examines 
this issue from a perspective other than a 
double jeopardy problem, does clarify this 
issue somewhat. The issues in Barton, 
Houser, Mills, Boivin, and Carawan are 
not double jeopardy issues but, on the con- 
trary, are issues that involve sufficiency of 
the evidence. 


Proposed Solution 

The author would pose the following 
analysis in assessing dual convictions based 
upon one criminal act. As noted above, 
the threshold question would be whether 
each offense has statutorily unique elements 
under §775.021(4), so that dual convictions 
and punishments would be allowed based 
upon one criminal transaction. If those of- 
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fenses do have statutorily unique elements, 
the next step would be to determine if the 
particular criminal statutes in question dis- 
allow multiple convictions and punish- 
ments. For example, if a defendant was 
convicted of first degree murder (premedi- 
tated) and second degree murder based 
upon one homicide (assuming for the sake 
of argument first degree murder and sec- 
ond degree murder have statutorily unique 
elements for purposes of §775.021(4)), a 
court still may determine that the legisla- 
tive intent is to allow only one conviction 
and punishment because the legislature has 
codified these offenses in terms of degrees. 

A degree offense would indicate a legis- 
lative intent that only one conviction and 
punishment would be authorized. Another 
example of when the general Blockburger 
statute (§775.021(4)) would not apply is 
when a defendant is convicted of grand 
theft and dealing in stolen property based 
upon one criminal transaction. Again, as- 
suming for the sake of argument that these 
offenses contain unique statutory elements 
so that dual convictions and punishments 
would be authorized under §775.021(4), the 
legislature has specifically disailowed such 
a result under F.S. §812.025 (1985). That 
statute mandates only one conviction un- 
der these particular circumstances and, of 
course, the specific legislative intent in that 
statute would override the general legisla- 
tive intent in §775.021(4). Therefore, the 
double jeopardy inquiry does not neces- 
sarily end based upon the application of 
§775.021(4). One also needs to examine the 
specific wording of the statutes in ques- 
tion, the legislative history or (as in the 
case of dealing in stolen property and grand 
theft) possibly another statute which spe- 
cifically deals with that double jeopardy 
issue. By and large, however, there will be 
no specific contrary legislative intent which 
overrides the general intent under 
§775.021(4).23 It is at this juncture that the 
confusion begins; Houser, Mills, Boivin, 
and Carawan cannot be justified under the 
latter proposal because the criminal stat- 
utes in question do not by their wording 
manifest a specific contrary intent to over- 
ride the Blockburger statute. 

One may protest that it is only logical 
to allow one conviction and punishment 
based upon one homicide. Yet if one ap- 
plies §775.021(4) and finds statutorily 
unique elements for each homicide offense 
and there is no contrary specific legislative 
intent, then the dilemma appears to be 
unresolved. The author submits that at this 
point the double jeopardy issue does not 
exist; dual convictions and punishments are 


allowed as far as the legislature is con- 
cerned. It is at this point that the issue 
should be examined from the perspective 
of the sufficiency of the evidence. This type 
of examination has absolutely nothing to 
do with double jeopardy principles. Indeed, 
Baker explained that double jeopardy was 
based only on legislative intent and has noth- 
ing to do with the accusatory pleadings or 
the specific proof at the trial. Perhaps in 
Mills, the Supreme Court could have ex- 
amined the evidence and found it insuf- 
ficient to support both an intent to com- 
mit first degree murder and an intent to 
commit aggravated battery.24 Such a deci- 
sion could be reached without examining 
double jeopardy principles, thus circum- 


The author can envision cases 
in which dual convictions can 
be upheld based upon one 
homicide depending on the 
proof adduced at trial 


venting the inconsistency of these double 
jeopardy decisions. 

The process of examining the sufficiency 
of the evidence is somewhat different from 
the analysis utilized in Barton, which based 
its opinion upon the construction of legis- 
lative intent vis-a-vis the mutually exclusive 
character of the separate criminal statutes, 
although the same result could be reached 
using either theory. The Barton analysis 
tends to fall back somewhat or: legislative 
intent and absolute rules of law, whereas 
this proposal would examine this issue on 
a case-by-case basis, based not only upon 
the statutes but also the evidence. More- 
over, the author can envision cases where 
dual convictions can be upheld based upon 
one homicide depending on the proof ad- 
duced at trial. 

In Gordon v. State, 457 So.2d 1085 (Fla. 
5th DCA 1984), the defendant was origi- 
nally convicted of second degree murder 
and D.W.I. manslaughter. Based upon 
Houser, the Supreme Court vacated the 
D.W.I. manslaughter conviction.2 Yet it 
is possible that the evidence could have sup- 
ported both convictions. Certainly, it would 
not be contrary to legislative intent to con- 


vict a defendant of both those offenses. One 
who commits second degree murder by the 
use of an automobile while he is intoxi- 
cated is certainly a greater threat to society 
and more culpable than one who commits 
second degree murder without jeopardiz- 
ing others on the public roads. Moreover, 
the evidence may very well support the in- 
tent to commit second degree murder as 
well as the “intent” to commit D. W.I. man- 
slaughter, since the latter crime is more in 
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the way of a strict liability crime and does 
not require the intent that is required in 
other homicide statutes.”6 


Conclusion 

The latter proposals should mitigate the 
confusion in this area. This analysis does 
not claim to be a panacea for all issues 
that may arise but if one utilizes the pa- 
rameters set herein, it is hoped that much 
of the confusion can be allayed. In sum- 
mary, the first step in this analysis is to 
apply §775.021(4) to see whether the two 
convictions based upon one transaction 
have statutorily unique elements. If they 
do, the next step is to find specific legisla- 
tive intent which would contravene the gen- 
eral legislative intent promulgated under 
the Blockburger statute. The latter step is 
accomplished by looking to the statutes 
themselves, to the legislative history, or pos- 
sibly to another specific, separate statute. 
The latter examples, however, are meant 
by a way of example and not limitation. 
If there is no specific contrary legislative 
intent which overrides §775.021(4), (which 
will probably be the case in most issues of 
this nature), then the double jeopardy is- 
sue is at an end and dual convictions should 
be allowed, as far as the legislature is con- 
cerned. 

This termination, however, does not 
mean that one should not also examine 
the sufficiency of the evidence to support 
both convictions.2”7 The latter, however, 
should not be confused with the double 
jeopardy issue. In examining the sufficiency 
of the evidence, the courts will of course 
have to scrutinize the record. Issues de- 
cided on the latter basis should be done 
on a case-by-case basis rather than by 
bright-line rules of law. BJ 


' Albernaz v. United States, 450 U.S. 333, 
343 (1981). This quote was used in the introduc- 
tion of Kaden, Laurence A., End of the Single 
Transaction Rule, 52 Fra. B. J. 693 (1983). 

2Missouri v. Hunter held that convictions 
and punishments were proper under state stat- 
utes for armed criminal action and first-degree 
robbery (based on one transaction). Even though 
the Court may have construed these offenses to 
be the “same offense” if the state statutes author- 
ized cumulative convictions and punishments, 
the Court refrained from overturning the state 
legislature’s intent. 

3State v. Enmund held that the legislature 
permitted cumulative sentences for felony-mur- 
der and the underlying felony (robbery). 

‘State v. Carpenter held that double jeop- 
ardy does not prohibit one from being punished 
twice based on one transaction, for resisting a 
police officer with violence and battery on a law 
enforcement office. FLA. STAT. §§843.01; 784.07 
(1979). 

5Blockberger v. United States held Con- 
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gress allows cumulative punishments for sale of 
a controlled substance not in its original pack- 
age and sale of that drug without a written order, 
based on the sale. Justice Sutherland probably 
never envisioned that this terse opinion would 
engender such a volume of litigation and con- 
troversy. 

6 This holding that multiple convictions but 
not sentences were permissible for felony-mur- 
der and the underlying felony, was modified in 
Enmund. 

7 Brown prevailed; the judge was required 
to give an instruction of larceny because it was 
a necessarily lesser-included offense of robbery. 
Of course, it would not be necessary to allege 
separately a necessarily lesser-included offense, 
since the principal charge, by definition, includes 
those lesser offenses. 

8 Such a practice is ill-advised from the prose- 
cutor’s perspective, since a defendant could be 
charged with multiple counts instead and sub- 
ject to cumulative sentences. On the other hand, 
a defense attorney should never object to this 
type of a charging document, since the defen- 
dant can only be convicted of one or the other 
— not both offenses. 

9 This case was overruled in Enmund. 

10Whalen v. United States held that federal 
district statutes precluded Whalen from being 
punished for felony-murder and the underlying 
felony, i.e., the latter offense was the “same” of- 
fense or a necessarily “lesser-included” of the 
murder, using the Blockburger test. 445 U.S. 
693-694. 

445 U.S. 696. 

1212 F.L.W. 448. 

13 450 U.S. 341-342. 

1412 F.L.W. 447. 

15 401 So.2d 1345. 

16 450 U.S. 342. 

1712 F.L.W. 450. 

18 Holley v. Adams upheld the constitutional- 
ity of a statute which set forth requirements nec- 
essary for one to be elected to a state office. 

19 474 So.2d 1196. 

20Fia. Stat. §§316.1931(2); 782.071 
(1983)(D. W.I. manslaughter and vehicular homi- 
cide, respectively). 

21 474 So.2d 1196. 

22 This case is pending review in the Florida 
Supreme Court. One of the problems in Barton 
is that the court looked to the verdicts instead 
of the evidence itself. Another problem is the 
holding that the greater offense must be vacated 
under the doctrine of implied acquittal. 

23 See State v. Hightower, So.2d ; 
12 F.L.W. 153 (Fla. 1987), holding that lewd 
assault upon a child under §800.04 (1983), was 
(and is) not a necessarily lesser included offense 
of sexual battery upon a six-year-old child un- 
der §794.011(2) (1983).The court examined the 
1984 amendment to §800.04, (which allows prose- 
cution of a defendant who commits sexual bat- 
tery on a previously unchaste child between age 
12 and 16), and held that the words “without 
the intent to commit sexual battery” in §800.04 
makes the two crimes mutually exclusive. So 
by the latter definition, Hightower could be con- 
victed of one or the other, not both. In essence, 
the court not only held that lewd assault is not 
a necessarily lesser-included offense of sexual 
battery but that a defendant charged with both 
could only be convicted of one offense. Whether 
one agrees with the result is immaterial; the analy- 
sis was based on statutory construction, i.e., the 


intent of the legislature. 

24In most cases the defendant must make a 
contemporaneous objection when challenging the 
sufficiency of the evidence, which is not the case 
when one litigates a double jeopardy issue. 

25 State v. Gordon, 478 So.2d 1063 (Fla. 
1985), affirming the Fifth District’s opinion in 
Gordon v. State, 457 So.2d 1085 (Fla. Sth D.C.A. 
1984). 

26 See Higdon v. State, 490 So.2d 1252 (Fla. 
1986), holding that vehicular homicide is not a 
necessarily lesser included offense of D.W.I. 
manslaughter; Baker v. State, 377 So.2d 17 (Fla. 
1979), explaining that causation is not an 
element of D.W.I. manslaughter. 

27 This issue may be resolved simply on the 
basis that there is a separate factual basis to 
support each count. Blockburger was confronted 
with this issue (although the decision gained its 
notoriety based on the Blockburger rule), and 
held that separate sales of a controlled substance 
made to the same person would support two 
separate convictions, i.e., there were two sepa- 
rate criminal transactions. /.d. 284 U.S. 301-303. 
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Tax Law Notes 


In the current flurry of legal malprac- 
tice litigation, tax and estate planning ac- 
tivities lie like a tick-less time bomb. Tax 
reform of the recent and more distant past 
has made the calendar a treacherous an- 
tagonist. What did we do in the pressured 
haste of late December 1986 that was not 
well done? What was not done that should 
have been? When will we be confronted 
with those sins of omission and commis- 
sion, or be accused of so sinning by some- 
one looking for a scapegoat, perhaps far 
removed in time and relationships with our 
client and our work with him? 

Consider, for example, the case of Guy 
v. Liederbach, 459 A. 2d 744 (Pa. 1983). 
There the court allowed a malpractice ac- 
tion by an estate beneficiary named in the 
will (as executrix) who was directed by the 
testator’s attorney to sign the will as a wit- 
ness, thereby voiding her legacy and her 
appointment as executrix as well. The will 
was executed in 1957 in Pennsylvania. The 
testator died in 1972 in New Jersey. In 1973, 
Mrs. Guy qualified as executrix in New 
Jersey. In 1974, the New Jersey court in- 
validated Mrs. Guy’s legacy because she 
was a subscribing witness contrary to New 
Jersey law. In 1976 Mrs. Guy sued the Penn- 
sylvania attorney who conducted the exe- 
cution of the will in 1957. The Supreme 
Court of Pennsylvania allowed a third 
party beneficiary action in assumpsit (but 
not in tort) in 1983, 26 years after the exe- 
cution of the will. This third party benefi- 
ciary action was the result of the applica- 
tion of a New Jersey law which the Penn- 
sylvania attorney could not possibly have 
considered to be applicable at the time the 
will was executed in Pennsylvania. (Inci- 


Malpractice Exposure in Tax and Estate Planning Practice 


by George W. Ericksen 


dentally, Mrs. Guy, the named legatee and 
the plaintiff in the malpractice action, had 
also died in 1978.) 

A recent decision of the Supreme Court 
of Florida has limited legal malpractice ac- 
tion only to cases where the plaintiff has 
a cause of action against professionals with 
whom he is in privity of contract. However, 
the court confirmed an exception “where 
it was the apparent intent of the client to 
benefit a third party.” Angel, Cohen and 
Rogovin v. Oberon Investment, N.V., __— 
So.2d —_., 12 FLW 459, 460 (Fla. 1987). 
See also, McAfee v. Edwards, 340 So.2d 
1167 (Fla. 4th DCA 1976). The obvious 
example of the exception given by the Su- 
preme Court was the drafting of wills. How- 
ever, substantially all tax and estate plan- 
ning has a target taker (i.e., an heir, a busi- 
ness associate, a charity, an employee, a 
relative or friend), the apparent, intended 
third party beneficiary. 

In the complex world of the tax special- 
ist, a little knowledge is indeed dangerous; 
and that is all that most of us have except 
in those isolated instances when we have 
had to delve deeply and exhaustively into 
very specialized problems. We are border- 
ing on the situation of having to recognize. 
specialties within the specialty. Indeed, 
some of us have already found that we must 
limit our activities to employee benefit 
plans, or the tax aspects of real property 
transactions, or corporate organizations, 
reorganizations, acquisitions and termina- 
tions, or tax controversies and litigation 
activities, or estate and gift tax practice. 
The lawyer who today claims to be a one- 
man tax specialist may turn out to be “a 
walking, talking, malpractice target.” 
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In the space of this article, all of the pos- 
sibilities of mis-stepping cannot be covered. 
This note will try briefly to discuss some 
principal areas of vulnerability, as indicated 
by a study of the cases. 


General Status of Legal Malpractice 
Obviously, the specialized areas princi- 
pally being considered are subject to the 
general considerations applicable to all le- 
gal malpractice areas. These can be briefly 
reviewed in the following sentences. 

Legal malpractice litigation has grown 
alarmingly. There were more appellate de- 
cisions in the 1970’s than in all prior his- 
tory (Mallen & Levit, Legal Malpractice, 
18-21 (1981)). Claims filed continue to in- 
crease, as do lawsuits. 

One firm docketed 48 cases to defend 
in a recent month. Most of the claims do 
not go to suit and judgment. Of the 25,290 
claims examined by the National Legal 
Malpractice Data Center, only 1.2 percent 
was closed by judgment and payment. Set- 
tled by payment before or during suit was 
31.5 percent. (Gates, “Lawyers’ Malprac- 
tice,” 37 Mercer L. Rev. 559, 563 (Winter 
1986). 

Only in the last month or two has the 
liability insurance crunch eased. In late 
1984, the rates multiplied four or more 
times. Of equal significance is the fact that 
the character of the insurance coverage of- 
fered changed. The traditional policies in 
which coverage for the period was based 
on the events claimed to have occurred 
within that period (“occurrence policies”) 
were replaced by “claims made” policies, 
in which coverage is available only for 
claims made within the coverage period. 
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The difference between the two and the 
caution which must be taken in strictly con- 
forming to the terms of the new policy are 
well illustrated in the case of Gulf Insur- 
-ance Co. v. Dolan, Fertig & Curtis, 433 
So.2d 512 (Fla. 1983). That case decided 
that there would be no equitable variation 
from the terms of the policy and that the 
notice provisions would be strictly enforced. 
Care should taken, when appropriate, not 
only to use the provision for extended 
coverage, but also to seek to use notice of 
occurrence provisions in the policies. 


Definitions and Standards 
“Malpractice” is a loose term. Included 
as unacceptable conduct are any number 
of causes of action involved in an error 
or omission, sounding in tort, contract, 
quasi-contract, implied contract, construc- 
tive trust, breach of warranty or fiduciary 
duty, when produced by one of such spe- 
cialized knowledge that he is publicly rec- 
ognized as a “professional.” There is an 
inclination to lump all “professional” ac- 
tivities (except medical) together for pur- 
poses of defining unacceptable practices. 
For example, in Florida there is a single 
statute of limitations, F.S. 95.11(4)(a). 
The historical standard of care which is 
often repeated is: “Malpractice” is the fail- 
ure of one rendering professional services 
to exercise that degree of skill and learn- 
ing commonly applied under all the cir- 
cumstances in the community or in a simi- 
lar community by the average prudent repu- 
table member of the profession, with the 
result of injury, loss or damage to the re- 
cipient of those services or to those enti- 
tled to rely on them; it is any professional 
misconduct, unreasonable lack of skill or 
fidelity in professional or fiduciary duties, 
evil practice or illegal or immoral conduct. 
In this growing and changing field of law, 
a simple reference to the historical stan- 
dard is misleading. 
The reference to the “community” stan- 
dard of practice is no longer certain. Some 
jurisdictions have adopted statewide stan- 
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dards for measuring the quality of work 
(e.g., Vermont, Russo v. Griffin, 510 A.2d 
436 (Vt. 1986)). When the practice arena 
is by its nature national, there has been a 
national standard. (See, e.g., Admiralty: 
Fort Myers Seafood Packers, Inc. v. Step- 
toe & Johnson, 381 F.2d 261, 262 (D.C. 
Cir. 1967); Maritime: Wright v. Williams, 
121 Cal. Rptr. 194, 199 (1975). It is diffi- 
cult to exclude the field of federal taxa- 
tion from this concept. 


Expanded Concepts — 
Impingement of Tax Practice 

As in any field of law which awakens 
from a long slumber, there are efforts at 
expansion by analogy and by the use of 
legal tools only recently available. 


There is an inclination to 
lump all “professional” 
activities (except medical) 
together for purposes of 
defining unacceptable practices 


An example of this latter instance is the 
recent availability of the Rules of Profes- 
sional Conduct (Ch. 4, Rules Regulating 
The Florida Bar, The Florida Bar Jour- 
nal, September 1987, p. 64). Do these rules 
represent “standards of care” for purposes 
of malpractice litigation? 

Some of them obviously do, either by 
direct reference or necessary inference. Rule 
4-1.8(h) refers specifically to the settlement 
of malpractice claims and to efforts, by 
agreement, prospectively to limit malprac- 
tice liability. Rule 4-1.8 is the conflict of 
interest rule. A knowing violation of con- 
flict of interest standards has produced an 
almost automatic malpractice liability. Tax 
planning has substantial potential for con- 
flict of interest exposure, especially those 
aspects of tax planning involving agree- 
ments among family members, benefit 
plans, executive compensation plans, and 
the activities of investors, syndicators and 
the various professionals advising them. Ob- 
taining the written consent of the various 
parties in potential conflict may not help 
at all. Brosterhous, Conflict of Interest in 
Estate Planning and Administration, Trusts 
and Estates, p. 18 et seq. (June 1984). 

It seems clear that the relaxed standard 
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which in past times and in some jurisdic- 
tions was available to trial attorneys (some- 
times called “judgmental immunity”) is not 
available to other practitioners; and may 
no longer excuse the decisions of counsel 
made in the heat of litigation. The rule has 
been that an attorney acting in the con- 
duct of litigation has no liability for acts 
and omissions which are based on an hon- 
est exercise of professional judgment. 
Woodruff v. Tomlin, 616 Fed. 2d 924, 930 
(1980). The Woodruff court relied on the 
Code of Professional Responsibility in an- 
other aspect of the case (page 936). This 
reliance on the code by courts may become 
a ruling factor limiting some of the appli- 
cation of judgmental immunity (See Gomez 
v. Hawkins Concrete Const. Co., 623 
F.Supp. 194 (N.D. Fla. 1985.). 

The Florida Rules of Professional Con- 
duct warn in the Preamble that “[t]hey are 
not designed to be a basis for civil liabil- 
ity.” Nevertheless, in the absence of any 
definitive rule in the decided cases, a vio- 
lation of the rules will be strongly persua- 
sive of a lack of due care. (See, Fason, “The 
Georgia Code of Professional Responsi- 
bility: A Catalyst for Successful Legal Mal- 
practice Action?,” 37 Mercer L. Rev. 817 
(Winter 1986)). Similarly, the availability 
of improved research techniques, such as 
WESTLAW and LEXIS, may require a 
higher standard of care. (Smith v. Lewis, 
530 P.2d 589, 595 (Cal. 1979). 


Omissions 

There appears to be an increase in the 
number of cases based on a failure to act. 
A plaintiff’s attorney in a divorce action 
failed to protect his client against the hus- 
band’s known violence. Murdock v. 
Krueger, Muskegon County, Circuit Court, 
85-19825-NM (May 23, 1986). The Rules 
of Professional Conduct warn that, even 
in the case of transactions with persons 
other than clients, “misrepresentations can 
also occur by failure to act.” (Rule 4-4.1, 
Comment). 

This increased emphasis on an attorney’s 
failure to act outside the scope of his im- 
mediate employment raises some interest- 
ing questions on the scope of the representa- 
tion. If one represents a client in a tax shel- 
ter proceeding, when, if ever, and under 
what circumstances, is one required to sug- 
gest claims against the seller, the promoter, 
and the authors of the various tax, account- 
ing, appraisal and other expert opinions? 
To what extent does one have a continuing 
responsibility to a “regular” client? Must 
one advise all clients to update estate plans 
when tax laws change? Is there a special 


exposure in being known as “general coun- 
sel” to a client? The closer the connection 
between lawyer and client, the greater the 
possibility of exposure to omission prob- 
lems. (O’Malley, “How to Avoid Legal Mal- 
practice Suits,” 13 Practical Lawyer 13 
(June 1987)). 


Specialization 


[A]n increasing percentage of recent attorney 
malpractice suits concern claims alleging that 
the attorney was a “specialist.” The “expert” mal- 
practice case can take a number of forms. The 
classic example is a claim by a client that an 
attorney made a mistake that a knowledgeable 
specialist would not have made. Almost as com- 
mon are claims that an attorney held himself 
or herself out to the public as a specialist with- 
out having the required abilities. Metzloff and 
Smith, “The Future of Attorney Advertising and 
the Interaction between Marketing and Liabil- 
ity,” 37 Mercer L. Rev., 599, 623-624 (Winter 
1986). 


The same authors also see a likelihood 
that an attorney’s advertising will be a rele- 
vant factor in malpractice claims. The two 
are frequently related by the specialist, 
eager to market his certified expertise. 

Moreover, when the general practitioner 
acts within the province of the tax planning 
“specialist,” he may be held to the spe- 
cialist’s standard of care. Bucquet v. Liv- 
ingston, 129 Cal. Rptr. 514 (1976). To avoid 
that result, he may be required to refer tax 
planning to a tax specialist. Horne v. Peck- 
ham, 158 Cal. Rptr. 714 (1979). 


Rights of Nonclients; 
Privity Doctrine 

In this area of law there are references 
to an unusual number of California cases. 
That is the source of Florida law permit- 
ting nonclients to sue scrivener attorneys 
in malpractice actions. McAbee v. Ed- 
wards, 340 So.2d 1167 (Fla. 4th DCA 
1976), relied entirely on California cases, 


although admitting that “perhaps the nu- 
merical weight of authority” favored the 
requirement of privity of contract. 

The Supreme Court of Florida has now 
refused to follow California all the way in 
its attack on the privity doctrine, refusing 
to follow the cases of Biakanja v. Irving, 
49 Cal. 2d 647 (1958); see Angel, Cohen 
and Rogovin v. Oberon Investment, N.V., 
—— So.2d —_, 12 FLW 459 (Fla. 1987). 
But the line of cases starting with McAbee 
is specifically approved, as previously 
stated, “where it was the apparent intent 
of the client to benefit a third party.” How 
far does this go? 

It has been argued such an intent is not 
“apparent” unless it can be discerned from 
the four corners of the testamentary docu- 
ment itself. This was rejected in Teasdale 
v. Allen, 520 A.2d 295 (D.C. App. 1987). 

It is very important to remember that 
“malpractice” cuts across many specialized 
fields of contract, tort, and a variety of 
potential actions in equity jurisprudence. 
As this author earlier suggested (see cases 
cited in Basic Estate Planning in Florida, 
C.L.E., The Florida Bar, §17.7, p. 666 
(1983)), insofar as McAbee suggested a con- 
tracts law approach, it went in the face of 
settled Florida law that strictly limits third 
party beneficiary actions. 


Multiple Defendants 

Any plaintiff's lawyer is in high legal 
heaven when he has a good case against 
multiple, solvent defendants with adequate 
insurance coverage. Tax planning activity 
frequently involves the associated activity 
of a number of professionals: accountants, 
appraisers, insurance representatives, finan- 
cial planners, actuarial consultants, and 
trust officers, to name a few, as well as 
attorneys who may have to cover more 
than one discipline in their field. 


Who is responsible for some failure in 
the result? 

The attorney’s liability for error in the 
final product may fall into any one of three 
classifications: (1) he may be solely respon- 
sible; or (2) he may be jointly and sever- 
ally liable with those in other disciplines 
associated with him; or (3) he may find 
himself in a situation in which there are 
independent causes of action against him 
and his associate professional, and he will 
be fighting that associate for the distinc- 
tion of determining whose act caused the 
loss, the damages, or both. 

The first situation would arise when the 
attorney is clearly the “captain” of the tax - 
planning team. He may have selected or 
recommended all of the others, a favor for 
which their gratitude will expire on the eve 
of the malpractice action. Johnson, “Re- 
ducing the Risk of Estate Planning Mal- 
practice,” 9 Estates, Gifts and Trusts J. 36, 
38 (Jan.-Feb. 1984). If the error is basically 
one of law (such as the legal effect of the 
ownership of an insurance policy), the at- 
torney’s associates will argue that they are 
prohibited from the practice of law and 
that they would not engage in the unauthor- 
ized practice of law. 

The second situation is probably the 
most common in that it would involve 
some error or omission involving both a 
factual and legal misunderstanding. For 
example, an insurance policy is issued 
under a split dollar agreement written by 
the attorney but the policy turns out to be 
one which, under the Internal Revenue 
Code, is determined to be an investment. 
Curiously, claims of this kind appear not to 
have surfaced. 

One of the most interesting and infor- 
mative cases in the third category never 
was tried; it is understood that no trial oc- 
curred because substantial settlements were 
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made. The trust side of the case was in the 
Sixth Circuit Court of Pinellas County, Flor- 
ida National Bank v. Bakewell (1982). A 
very brief (and necessarily inadequate) state- 
ment of the facts is as follows: 

A widow with a fairly large estate re- 
quested the trust department of a bank to 
suggest an attorney. The bank named three 
firms, and the widow chose one of them 
— one of the most prestigious in that area. 


An attorney expert in estates and taxes (a - 


certified specialist) was assigned to the case. 
He drafted and she executed both a living 
trust (with the bank as trustee) and a will. 
At the time there was some question con- 
cerning the character of a substantial stock 
investment, as to whether it was in an S 
or a C corporation. 

The bank undertook the administration 
of the trust and accepted the will for safe- 
keeping. At a later date the attorney and 
the trust officer went to the residence of 
the testatrix, and she executed a codicil 
to the will. She was specifically asked by 
the attorney if she also wanted to change 
the trust. The testatrix replied that she did 
not. Due to the interaction of the will and 
the trust, the beneficiaries added to the will 
took nothing. They sued both the bank and 
the attorney. 

The disappointed heirs had a good case 
against someone. The testatrix intended 
that they should participate in her estate. 
They even were included within the four 
corners of the instruments. 

The attorney did exactly what he was 
told by the testatrix to do. He changed the 
will but not the trust. His counsel said that 
if there was someone at fault, it was the 
bank. The bank was actively administer- 
ing the trust, and should know its contents 
and intendments. It had a representative 
present at the executions of the will and 
codicil, and had both documents in its safe- 
keeping files. The bank’s counsel countered 
with the proposition that the interpretation 
of the inter-relationship of those documents 
was a legal matter, and that the bank did 


not and would not involve itself in the un-. 


authorized practice of law. Further, a mere 
custodian, without compensation, of a le- 
gal document should not be charged either 
with knowledge of the documents’ contents 
or responsibility to act with respect to those 
contents. 

This case is not atypical in the sense that 
both of the parties had very sound argu- 
ments for their positions. But courts are 
not likely to say, in today’s world, that ac- 
cidents can happen and no one really is 
at fault. Fault finding is the rule. Some- 
one has to pay. 


As this author later shall suggest in the 
last three paragraphs of this article, there 
is another way out. 


Judicial Invitations to 
Malpractice Actions 

The “fault-finding” appears to have crept 
into the judicial process in an uninvited 
and improper way. Judges dealing with dif- 
ficult cases have undertaken to place the 
blame on the professionals without know- 
ing the facts: of their activities. Here are 
three examples: 

We have no doubt that, as the appellants sug- 
gest, these holdings result in the disposition of 
her property contrary to Ms. Vandevere’s ac- 
tual desires and intentions. Nevertheless, in the 


It is very important to 
remember that “malpractice” 
cuts across many specialized 
fields of contract, tort, and a 
variety of potential actions in 

equity jurisprudence 


areas with which this case is considered — the 
conveyance of real estate and the disposition 
of property by will — the law, for very good 
reasons, mandates that no supposed intent may 
be given effect unless expressed in objectively 
sufficient ways ... that was not accom- 
plished. ... We observe that the attorneys who 
drew the instruments for the decedent are not 
those who presently represent the appellants. 
David Flinn v. S. Grant Vandevere, ___ So.2d 
—— 12 FLW 51 (Fla. 3d DCA 1986). 

We attribute this inconsistent statement to the 
carelessness of the attorney and accountant who 
drafted and reviewed this document. Lake Jola 
Groves, Inc., T.C. Memo 18 (1984). 

The trial court evidently had a grasp on the 
essential facts but somehow got them into the 
wrong legal pigeonholes. With the aid of law- 
yers, this is not difficult to do. Spectra- Physics, 
Inc. v. Coherent, Inc., ___ F.2d —___, Court 
of Appeals for the Federal Circuit, Nos. 86-1114 
and 86-1133 (August 17, 1987). 


This author personally can vouch for the 
fact that in the second example the court 
simply did not have facts sufficient to 
justify the accusation. In the third example, 
Circuit Judge Archer thought the comment 
sufficiently significant to file the following 
concurring opinion: 

I join the opinion of the majority, except that 
I find no basis for the majority’s comment re- 
garding the “aid of [the] lawyers.” The record 
on appeal does not indicate that the lawyers mis- 


led the court or otherwise affirmatively contrib- 
uted to the court’s error regarding enablement 
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and best mode which, whether or not intended, 
seems to be the implication of the comment. 


Unscrambling the Eggs 

Too little judicial attention has been 
given to correcting the error at the point 
of its inception. This is particularly a prob- 
lem in tax cases. The courts rule that cor- 
rection of the transaction cannot change 
the tax consequences. American Nursery- 
man Publishing Co., 75 T.C. 271 (1980). 
There are numerous cases to this effect and 
a few exceptions in which the change in- 
terprets, but does not alter or modify, the 
original instrument. That is a purely me- 
chanical distinction. 

It is of some comfort in certain cases 
that changed tax consequences may per- 
mit a change in the transaction. West Los 
Angeles Institute for Cancer Research v. 
Mayer, 366 F.2d 220 cert. den. 385 U.S. 
1010 (1967). But that does not get to the 
heart of the problem. 

The basic problem arises from the hide- 
bound attitude expressed by the Third Dis- 
trict Court in the Vandevere case: that in 
certain areas of law, the original written 
document, no matter how wrong it is 
and no matter how it became that way, is 
sacrosanct, and “no supposed intent may 
be given effect unless expressed in objec- 
tively sufficient ways.” 

Fortunately, there are some scholars who 
see this differently. (For example, Wag- 
goner and Langbein, “The Emergence of 
a General Reformation Doctrine for Wills,” 
28 Law Quadrangle Notes, 19-28 (Fall 
1983)). Some of this academic light may 
seep through into the real world of adver- 
sarial conflict. There is some evidence that 
this is happening in the statutes and deci- 
sions of Florida (See In re Estate of Lane, 
492 So.2d 395 (Fla. 4th DCA 1986)). 

The only real answer to the dilemma ex- 
posed in the facts of the Florida National 
Bank case was to reform the instruments 
to express the real (and obvious) intentions 
of the testatrix. May we learn to law by 
reason and not by rote. BJ 
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Labor Law 


On December 24, 1986, the Supreme 
Court of Florida determined that Flor- 
ida’s “Master Teacher Program,” pro- 
viding merit stipends for outstanding 
teachers, did not violate teachers’ collec- 
tive bargaining rights. United Teachers v. 
Dade County School Board, 500 So.2d 508 
(Fla. 1986). Appellant teachers’ unions had 
characterized these stipends as a “merit 
wage” and the controlling statute “old time 
union busting”; state respondents countered 
that the unions were “attempting to destroy 
a program with which they disagree as a 
matter of policy.”! 

In a lengthy opinion with an extended 
dissent, an unexpected answer was pro- 
vided to the recurring question: “What is 
the scope of public sector bargaining in 
Florida?” Underlying this issue is the es- 
tablishment of a proper balance between 
the two competing provisions in Florida’s 
Constitution: art. I, §6 guaranteeing the 
right to bargain collectively for public em- 
ployees,? and art. IX providing for state 
supervision, operation and control of all 
free public schools.3 

In its decision the Supreme Court em- 
phasized that the wisdom of the Master 
Teacher Program was not subject to its 
review.4 
The sole and narrow issue before us is whether 
the legislature and the State Board of Educa- 
tion, acting pursuant to their respective author- 
ity under article IX, section | and section 2, in 
enacting and implementing the Master Teacher 
Program, have intruded on the right to ccllec- 
tive bargaining guaranteed public employees by 
article I, section 6.5 


Characterizing the Master Teacher Pro- 
gram as a legislative policy decision not 
subject to collective bargaining, the court 
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held that the payments could not be con- 
sidered wages or a term and condition of 
employment; thus, they were not a man- 
datory subject of bargaining. However, no 
definitive test for balancing legislative pol- 
icy decisions and bargaining rights was 
adopted by the court. Instead the justices 
considered the Master Teacher Program 
a “unique situation,” stating that some 
issues arising in the public employment 
arena would not arise in the private sector 
and avoiding the required equal public and 
private bargaining rights.® 

The essence of this decision is that the 
stipends provided by the state to qualified 
teachers are not wages. Having come to 
that conclusion, all of the other issues raised 
by appellants were quickly dispensed with 
and the Master Teacher Program was 
found to be constitutional. 

Although the legislature subsequently de- 
cided to discontinue funding this program, 
the case nonetheless established some un- 
anticipated limits on public sector bargain- 
ing. This decision may portend a dilution 
of teacher union power and a new balance 
between educational policy and bargain- 
ing rights. This “merit” decision should be 
contrasted with an earlier important pro- 
bargaining Supreme Court decision. 


The Tallahassee Decision 

In City of Tallahassee v. P.E.R.C., 393 
So.2d 1147 (Fla. Ist DCA 1981), aff'd, 410 
So.2d 487 (Fla. 1981), reh’g denied (1982), 
the court provided the most liberal inter- 
pretation of public employee bargaining 
rights possible under P.E.R.A.’ and Flor- 
ida’s Constitution. Holding that a 1977 
amendment to P.E.R.A.® was unconstitu- 
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tional since it restricted the right of public 
employees to bargain over retirement, the 
court cited its own earlier decision, stating 
in Tallahassee: 

The Supreme Court in Dade County Classroom 
Teachers’ Association, Inc. v. Ryan, 225 So.2d 
903 (Fla. .1969), in construing article I, section 
6, of the Constitution said: We hold that with 
the exception of the right to strike, public em- 
ployees have the same rights of collective bar- 
gaining as are granted private employees by 
section 6.9 

Since a series of earlier decisions, both 
by the NLRB and by Florida courts, had 
held that retirement was a proper subject 
of bargaining for private employees, it was 
also considered proper in the public sec- 
tor, and the legislative proscription against 
such bargaining was invalidated. 

Tallahassee has been analyzed at length 
in a University of Florida Law Review 
article peripheral to the issue of impasse 
resolution,! in a special report by the Flor- 
ida School Labor Relations Service,!'! and 
in a Florida Bar Journal article suggesting 
that the subject of public employee bar- 
gaining should be put to popular vote.!2 
Another extensive analysis of Tallahassee 
would be superfluous. 

Essentially, the Tallahassee decision 
determined that the scope of bargaining 
in Florida’s public sector included every- 
thing bargainable in the private sector. It 
appeared that any law restricting the scope 
of public sector bargaining, by compari- 
son with private sector bargaining, would 
be judged unconstitutional. However, a fur- 
ther statement of the same court may have 
provided the rationale for a different bal- 
ance between the competing state interests 
of education and public sector bargaining: 


* 


We recognize, as did the Supreme Court in Dade 
County Classroom Teachers’ Ass'n. v. Ryan, that 
considerable deference should be accorded to 
legislative enactments implementing article I, 
section 6. However, such deference does not 
extend to upholding an abridgement of a con- 
stitutional right granted under said section 6 
unless, unlike the enactment here, there 
is a rational basis for the abridgment which is 
justified \y a compelling state interest.!? [Em- 
phasis added] 


The “Master Teacher Plan” was consid- 
éred unique by the court, and no balanc- 
ing test was established.!* Accordingly, 
there was no precedent established as to 
the level of state interest which is compel- 
ling in comparison with the state’s interest 
in encouraging public sector bargaining. 
Perhaps the state’s interest in public edu- 
cation is sufficient, on balance, and the 
Supreme Court will continue to defer to 
legislative enactments implementing the Flor- 
ida Constitution’s broad grant of author- 
ity to the state in the furtherance of public 
education. 

Another factor to be considered in this 
context is the change in the political ori- 
entation of a new administration and its 
effect upon the balancing of these two com- 


peting state interests in the Florida courts. 
Is the coming teacher shortage 2 compel- 
ling state interest warranting further bar- 
gaining restrictions? 

@ Where Do We Stand in Florida? 

The three categories of mandatory, 
permissive and illegal topics of collective 
bargaining have become accepted terms in 
analyzing a subject of bargaining. P.E.R.C. 
and the courts use these phrases in exam- 
ining the current scope of bargaining in 
Florida’s public sector. This systematic 
analysis, patterned on the federal model, 
may be temporary. After several years of 
following NLRB guidelines and these same 
categorizations, New Jersey, under simi- 
lar circumstances, decided that there were 
only two categories in public sector bar- 
gaining: required and illegal.!5 The mes- 
sage of the New Jersey holdings, as ex- 
pressed by Justice Pashman in Bernard 
Township Board of Education v. Bernard 
Township Education Association, 79 N.J. 
311, 399 A.2d 620 (1979), is that a public 
employer cannot delegate policy decisions 
to an organization not responsible to the 
public. In a similar New Jersey Supreme 
Court holding, the court stated: 
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The very foundation of representative democ- 
racy would be endangered if decisions on sig- 
nificant matters of government policy were left 
to the process of collective negotiations, where 
citizen’s participation is precluded. This Court 
would be most reluctant to sanction collective 
agreement on matters which are managerial in 
nature, because the true managers are the peo- 
ple. Our democratic system demands that gov- 
ernmental bodies retain their accountability to 
the citizenry.'® 

Florida may also choose this New Jer- 
sey form of analysis in the future, since 
there is a discernible tendency of the courts 
throughout the United States, and in the 
“merit” decisions in Florida, toward a pro- 
employer position. This may well be the 
politics of the times and represent a move- 
ment away from the earlier pro-bargain- 
ing position of most states and Florida as 
well. 

According to the Florida P.E.R.A., “man- 
datory” items must be bargained. Refusal 
to do so is an unfair labor practice.!7 Pub- 
lic sector bargaining practitioners have been 
provided considerable guidance as to what 
items are considered mandatory subjects. 
Since the law requires bargaining over 
wages, hours and conditions of employ- 
ment, P.E.R.C. and the courts have tried to 
determine how closely related a topic of 
bargaining is to such wages, hours and 
terms of employment. The court in City 
of Orlando v. PERC, 435 So.2d 275, 278 
(Fla. 5th DCA 1983), noted that the 
P.E.R.A. did not provide a definition of 
the phrase “wages, hours and terms and 
conditions of employment.” The City of 
Orlando court reviewed the United States 
Supreme Court’s definition of “mandatory” 
in Alkali Workers v. Pittsburgh Plate Glass 
Co., 404 U.S. 157, 178 (1971), in which the 
court determined that mandatory items “set- 
tled aspects of the relationship between the 
employer and employee.” 

Finally, the Court of Appeal for the Fifth 
District of Florida, in Orlando stated: 


In determining whether a given matter should 
be deemed a mandatory bargaining subject, the 
courts, as well as the Board itself, have recog- 
nized the legal distinction between those sub- 
jects which have a material or significant 
impact [emphasis added] upon wages, hours, or 
other conditions of employment, and those which 
are only indirectly, incidentally or remotely re- 
lated to those subjects.!8 

Although mandatory subjects of bargain- 
ing are determined on a case-by-case 
basis, it is reasonable to assume that both 
P.E.R.C. and the Florida courts will continue 
to use the above guidelines in determining 
mandatory negotiability. Phrases such as 
“vitally affecting,” “substantial connection” 
and “material or significant impact” on 
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wages, hours and terms and conditions of 
employment, will continue to be the phrases 
used in determining what topics are re- 
quired subjects of negotiation. 

The opposite side of “mandatory” is “il- 
legal” subjects of bargaining. In Florida 
this label is clouded by the section of 
P.E.R.A. that states that a chief executive 
officer must seek an amendment from the 
appropriate legislative body in the event 
he has negotiated a matter contrary to the 
law or to rules of the organization he rep- 
resents.!9 This means that virtually any sub- 
ject can be negotiated, and if contrary to 
law, the only responsibility is the seeking 
of an amendment to that law or rule. 

Tallahassee is not an example of this pro- 
vision of P.E.R.A. In Tallahassee the law 
that prevented public bargaining concern- 
ing retirement was ruled unconstitutional.” 
Arguably, however, had the law prevent- 
ing the negotiation of retirement benefits 
been valid, the matter could have been 
negotiated anyway, and the superintendent 
would have had to seek a change in the 
statute. 

Another commentator took a more re- 

strictive view of bargaining: 
The other view of scope in Florida contends that 
litigation decisions support the argument that 
any statute setting forth a public policy on a 
topic that normally falls within the meaning of 
“wages, hours and terms and conditions of em- 
ployment” is outside the scope of bargaining. 
Proponents of this view hold that a public em- 
ployer may not modify or delegate any function 
assigned to it by the Legislature, as a matter of 
public policy. The validity of this reasoning de- 
pends on whether a public employer is required 
to determine whether a statute has sufficient 
policy aspects to warrant the assumption that 
legislative action has moved the topic from the 
mandatory or permissive area of bargaining and 
made it an illegal topic.?! 

This position is similar to bargaining limi- 
tations earlier discussed. It is always the 
responsibility of an organization to con- 
sider the balancing aspects of contradic- 
tory legislation and public policy. Public 
employers have counsel available to help 
make these legal arguments. In addition 
some decisions of P.E.R.C. and the courts 
have provided guidance in this area of the 
law and appear to move Florida in the di- 
rection of other states, by determining that 
matters of public policy are not negotia- 
ble. In Lake County Education Assn. v. 
Lake County School Board, 360 So.2d 
1280, 1284 (Fla. 2nd DCA 1978), the Flor- 
ida statute2? granting hiring authority to 
school districts was partially delegated to 
the teachers’ bargaining unit in the negoti- 
ated agreement. However, the court ruled 
that the public policy of Florida granted 


to locally elected school boards the exclu- 
sive right to decide on the appointment of 
teachers.23 The same public policy princi- 
ple was repeated in Seminole County 
School Board v. Corneilson, 406 So.2d 484, 
486 (Fla. Sth DCA 1981). In a related case, 
Palm Beach County Assn. v. PERC, 10 
FPER 415177 at 355 (July 10, 1984), 
noninstructional personnel appointments 
were permitted to be negotiated by the 
local unit. The distinguishing factor is 
apparently whether there is a specific 
statute bearing on the subject. In the case of 
hiring teachers, a specific statute authorizes 
district school boards only to do the hiring. 
When the statute is general in nature, the 
specifics of P.E.R.A. appear to counter- 
balance the general law. Once again, 
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determination of illegal subjects of bar- 
gaining are on a case-by-case basis. 

In that wide area between mandatory sub- 
jects and illegal subjects of bargaining are 
those subjects considered “permissive,” 
when there is no responsibility on either 
side to negotiate. In essence both parties 
may independently agree to negotiate the 
specific topic. One party may continue 
requesting negotiation of that permissive 
subject, but as impasse nears and the op- 
posing party requests it, that permissive 
subject must be dropped.”4 

@ The Balancing Test and Impact 
Bargaining 

Many possible topics of bargaining, 
especially in education, overlap statutory 
management rights and employee working 
conditions. Other jurisdictions confront- 
ing this difficult issue adopted a balancing 
test between the two competing factors. An 
Oregon court considered the balancing of 
the elements of educational policy against 
the effect on the teacher’s working condi- 
tions.25 A recent Wisconsin decision 
weighed the public interest as represented 
by its public sector bargaining law and con- 


Finest Quality 
All-In-One 
Corporate Kits 
Shipped Within 24 Hours 


Choose from 3 fine quality, competitively- 
priced corporate outfits. Everything you need in 
one handsome, sturdy binder. Your client will be 
impressed, whichever kit you order. 

Inside each binder is a corporate seal, zipper 
seal pouch, 8%” x 11” custom-printed share 
certificates, an 8-page alphabetized transfer 
ledger and mylar-coated tabs with headings for 
Certificate of Incorporation, By-Laws, Minutes, 
Certificates and Transfer Ledger. The corporate 
name is on the spine for easy identification. 


Blunberas 
Law 


THE FLORIDA BAR JOURNAL/DECEMBER 1987 57 


The classic Black Beauty®—The right 
impression at the right price. Black vinyl cover, hidden 
rivet ring binder with pocket, luxuriously finished in 
24K gold trim. Corporate name on gold label slides into 
window on spine. 

Cat. no. 70 (50 sheets blank minute paper) . $42.50 
Cat. no. 80 (printed minutes & by-laws).... 46.00 


Ex Libris®—An original design. The leather-like, 
soft, padded, brown vinyl cover fully encloses the 
contents for dust protection. The corporate name is 
embossed in 24K gold on the spine. The Ex Libris is 
fastened with a velcro closure and would be at home 

in a fine library. 

Cat. no. 10 (50 sheets blank minute paper) . $49.50 
Cat. no. 20 (printed minutes and by-laws) .. 53.00 


The Syndicate®— with a Permanent lock, this 
top quality, handcrafted rod binder has our exclusive 
recessed compartment for storing the corporate seal. 
The black, faux leather cover has an antique red-with- 
gold-trim covered spine and corners. Rect. posts. 

Cat. no. 90 (50 sheets blank minute paper) . $63.00 
Cat. no. 95 (printed minutes and by-laws) . . .66.50 
(Round posts available—inquire) 


To place your order please call 
Bobbi Williams 
(404) 449-5091 or (800) 241-8816 


Excelsior-Legal, Inc: 


5202 Indian Trail Industrial Parkway 
P.O. Box 889, Norcross, GA 30091 


| 

y = 

A 

x 

A 

x 

} 

; 


siderations of educational policy as stated 
in the education statutes.2© Florida has not 
yet examined this matter directly, but may 
have to do so at some time in the future 
as a consequence of ambivalences in the 
law and the competing court decisions ear- 
lier delineated. 

No paper on public sector bargaining is 

complete without some discussion of the 
concept of “impact bargaining.” This con- 
cept expands the scope of bargaining in 
Florida significantly by requiring manage- 
ment to bargain the “impact” of employer 
decisions upon terms and conditions of 
employment, even if the decisions them- 
selves are not a mandatory subject of bar- 
gaining. Many states have considered this 
matter. The leading Florida case on im- 
pact bargaining is School Board of Orange 
County v. Palowitch, 367 So.2d 730 (Fla. 
4th DCA 1979). In this case the board of 
education acted to change to a different 
type of semester, an action well within its 
authority. However, the court ruled that 
the effect this action would have on the 
terms and conditions of employment of af- 
fected employees would have to be negoti- 
ated. 
The public employer must realize that when it 
makes a unilateral decision based on a manage- 
ment right, it must be prepared to consult and 
discuss with the union the effect, if any, the 
decision has on its employees’ conditions of em- 
ployment.”’ 

These “impact” cases are an outgrowth 
of the first such decision in New York, West 
Irondequoit Education Assn. v. West Iron- 
dequoit Board of Education, 45 N.Y. 2d 
46 (1974), in which the impact of the 
board’s decision on class size had to be 
negotiated since it affected teachers’ loads. 
As early as 1979 the Florida School Labor 
Relations Service, in a pamphlet called 
“Class Size in Florida,” reported that the 
vast majority of school districts mentioned 
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class size in their negotiated agreements.2* 

A 1980 publication by the same organi- 
zation, Collective Bargaining and the 
Florida School Board Member, examined 
bargaining in the public sector and found 
that the scope of bargaining in Florida has 
been given a very liberal interpretation by 
PERC. “Just about everything is bargain- 
able, and if the subject is not, then bar- 
gaining on the impact is.”2? The current 
scope of bargaining has not changed sig- 
nificantly since that report was published. 
Whether it will do so in the future is re- 
lated to the continued erosion of union 
strength nationally and the movement to- 
ward public control of public organizations 
earlier discussed. The most recent decision 
of Florida’s Supreme Court legitimizing 
the Master Teacher Program is a step in 
that direction. 
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How the Foreclosure Process Affects a 
Ch. 13 Debtor’s Home in Florida 


by Constance J. McCaughey and Clark Jordan-Holmes 


In America, a home is considered a sa- 
cred possession. The emotional attach- 
ment, coupled with the size of the investment, 
motivates homeowners to explore options, 
such as the filing of a Ch. 13 bankruptcy,! 
when this asset is threatened. One of the 
most important aspects of Ch. 13 is the 
debtor’s ability to cure adefault in the mort- 
gage encumbering the principal residence.” 
The importance placed on one’s home is 
recognized by the statutorily granted abil- 
ity of a debtor, under Ch. 13, to de-accel- 
erate? the mortgage debt on the home. 

The importance of the lender’s right to 
enforce the terms of a residential mortgage 
is a competing interest that is also recog- 
nized in Ch. 13. Legislative history clearly 
demonstrates that Congress intended to 
grant home mortgage lenders greater pro- 
tection than other creditors* when it en- 
acted Ch. 13 in order to protect the mar- 
ket for homes. Each protection granted the 
homeowner at the expense of the mort- 
gage lender decreases the attractiveness of 
investments in home mortgages which re- 
sults in loss of funds for new home con- 
struction and financing. Congress, by en- 
acting Ch. 13, wanted to express a policy 
of making wage earner plans more attrac- 
tive to debtors, but was cognizant of the 
need to provide adequate protection for 
home mortgage lenders.5 Congress chose 
to enact Ch. 13 with language that reflected 
these competing interests, but did not pro- 
vide specific guidance for how to strike a 
balance. Therefore, the courts are faced 
with the task of creating a standard with 
which to balance the competing interests.® 

The relevant portions of Ch. 13 that set 
the guidelines for balancing these compet- 


ing interests are contained within 11 U.S.C. 
§1322(b), which outlines the permissible con- 
tents of a wage earner plan. The pertinent 
parts of that section read as follows: 

(b) Subject to subsections (a) and (c) of this 
section, the plan may — 

(2) modify the rights of holders of secured 
claims, other than a claim secured only by a 
security interest in real property that is the 
debtor's principal residence, or of holders of un- 
secured claims; 

(3) provide for the curing or waiving of any 
default; 

(5) notwithstanding paragraph (2) of this sub- 
section, provide for the curing of any default 
within a reasonable time and maintenance of 
payments while the case is pending on any unse- 
cured claim or secured claim on which the last 
payment is due after the date on which the final 
payment under the plan is due; [Emphasis added] 


The Issue 

On its face, the statute is clear with re- 
gard to Ch. 13 proceedings. Secured debts 
may be modified except that a debt on a 
principal residence as described by §1322 
cannot be modified. The problem arises 
because the only effective remedy for a mort- 
gage holder is to accelerate the debt, fore- 
close on the home and proceed to a public 
sale. Generally, a monetary default with 
resulting acceleration of a debt is a step 
that the debtor cannot reverse under state 
law.’ The Bankruptcy Code creates a mecha- 
nism by which a debtor can reverse the ac- 
celeration, cure the default and reinstate 
the original mortgage terms. The courts, 
however, have ruled that at some point 
along the foreclosure process continuum 
between acceleration and the ultimate 
transfer of title from the debtor, the debtor 


no longer has an interest in the real proper- 
ty that is sufficient either to bring the mort- 
gage or the interest in real property within 
the parameters of §1322(b)(2).8 

The issue left unresolved by 11 U.S.C. 
§1322 is the location, along this foreclo- 
sure process continuum, of the point where 
the debtor no longer has sufficient interest 
to enable the debtor to cure the default or 
de-accelerate the mortgage debt. Therein 
lies the dilemma which confronts the 
Court, counsel and the parties. 


The Dilemma’s Origin 

The dilemma began with the enactment 
of the current Bankruptcy Code in 1978. 
The courts have clearly recognized that 
§1322 is a congressional attempt to bal- 
ance the need for adequate mortgage rights 
in order to ensure the continued viability 
of the home mortgage market, against the 
need to rehabilitate debtors by providing 
them the opportunity to retain home own- 
ership. The Sixth Circuit Court of Appeals 
in In re Glenn, 760 F.2d 1428 (6th Cir. 
1985), concluded that the legislative his- 
tory of Ch. 13 provides little in terms of 
social or political philosophy that can be 
used as a guide to balancing these compet- 
ing interests. The courts agree that the ap- 
plicable state law defines the foreclosure 
process by which the debtor’s rights are 
diminished, step by step, until title is taken 
from that debtor.? For that reason, the 
courts agree that state law must be consid- 
ered. However, Glenn and other cases have 
noted that this consideration of state law 
should not be merely a simplistic abdica- 
tion to state law for the solution to this 
national bankruptcy dilemma.!° 
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Glenn, therefore,-urges the courts in each 
state to balance competing interests by 
choosing a point in each state’s foreclo- 
sure process which will resolve this issue 
and provide enough commonality to avoid 
creating confusion in other states. It is not 
necessary to continue analyzing state law 
except to the extent of identifying a com- 
mon element within state foreclosure pro- 
ceedings at which §1322 rights are cut off. 
This viewpoint would facilitate uniform- 
ity within the national bankruptcy system 
and provide more predictability to the na- 
tional home mortgage market. 


The Present Dilemma in 
Appeliate Courts 

The only 11th Circuit opinion in this 
area, In re Terry, 780 F.2d 894 (11th Cir. 
1985), provides no real guidance as it dealt 
with a factual situation in which the mort- 
gage had not been accelerated prior to the 
filing of the bankruptcy. The only other 
circuits that have addressed this issue, to 
any significant degree, are the 2d, Sth, 6th 
and 7th circuits. 

The 6th Circuit’s Jn re Glenn opinion is 
by far the most comprehensive and detailed 
discussion of this particular issue. In Gienn 
the time of the foreclosure sale was held 
to be the proper point where the debtor’s 
rights to cure the default and reinstate the 
terms of the mortgage cease. The 7th Cir- 
cuit has relied on state law which has re- 
sulted in inconsistent decisions. This court, 
In the Matter of Clark, 738 F.2d 869 (7th 
Cir. 1984), relying on Wisconsin law, held 
that a foreclosure judgment is too early in 
the foreclosure process to alter rights un- 


der §1322. In the Matter of Tynan, 773 
F.2d 177 (7th Cir. 1985), this court, rely- 
ing on Illinois law, held that at the time 
of a foreclosure sale to a third party, it 
was too late in the foreclosure process to 
permit § 1322 debtor rights tocontinue. The 
7th Circuit in Tynan seems to dismiss to- 
tally its own previous holding in Clark by 
including a simple footnote indicating that 
the prior decision was controlled by the 
law of a different state and, therefore, “in- 
apposite.”!! In doingso, the court dismissed 
the need for uniformity as an important 
element in deciding this issue. 

The 2d Circuit and the Sth Circuit have 
each rendered opinions containing excel- 
lent recitations of legislative history and 
identification of the competing interests. 
However, these courts merely decide that 
acceleration and commencement of a fore- 
closure action is too early in the foreclosure 
process continuum to cut off the debtor’s 
rights under §1322!2 without elucidating 
a standard applicable beyond the facts pre- 
sented. 


The Present Dilemma in Florida 

Before examining the positions held by 
the various bankruptcy courts of the United 
States districts within Florida, a brief re- 
view of the foreclosure process is in order. 
It must be remembered that the authors’ 
purpose is to focus on the point or points 
wherein the debtor loses sufficient prop- 
erty interest to preclude curing a mortgage 
default under §1322. The points contained 
within that continuum under Florida law!3 
are illustrated as follows: 

(charts at end of copy) 


The author has deleted the first three 
points from the next chart because the 
courts in Florida have agreed that they are 
too early in the process, !4 as well as points 
6 and 7 because they have not been identi- 
fied as being crucial points. This next chart, 
therefore, identifies each of the remaining 
stages which have been chosen as the points 
where rights of the Ch. 13 debtor are 
abolished (i.e., points 4, 5 and 8 above). 


@ Middle District 

Judge Paskay, chief bankruptcy judge 
of the Middle District, identifies foreclo- 
sure judgment as the point that cuts off 
the Ch. 13 debtor’s right to cure a default. !5 
Judge Paskay has ruled that, pursuant to 
Florida law, the mortgage merges into the 
foreclosure judgment and, therefore, there 
are no arrearages that can be cured by the 
Ch. 13 debtor. Judge Paskay is clear in his 
opinions and consistent in his rulings. 
Bankruptcy Judge Proctor of the Middle 
District has no published opinion. Con- 
versations with his office indicate that he 
chooses issuance of the title certificate as 
the critical point where the debtor loses the 
right to cure a home mortgage under 
§1322. 


@ Northern District 

Judge Killian of the Northern District 
in Inre Westmore, No. 86-04515 (N.D.Fla. 
June 14, 1987), was faced with a factual 
situation in which the foreclosure process 
reached the stage of sale to a third party. 
The Westmore opinion stresses that sale 
to a third party is the point where inter- 
ests change, even though a right of redemp- 
tion on the debtor’s behalf continues to 
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exist until the certificate of title is issued 
under Florida law. That opinion uses a prag- 
matic approach to reach foreclosure sale 
as the critical cut-off time by stressing that 
the interests of debtor and creditor are bal- 
anced prior to sale. Because the sale in- 
volves third parties, Judge Killian believes 
that the debtor’s attempt to cure and rein- 
state the original mortgage after sale would 
threaten the relative certainty of the fore- 
closure process and the purpose of the pub- 
lic sale would be destroyed. Judge Killian 
specifically follows Glenn although it re- 
mains to be determined whether he would 
rule the same way if the highest bidder at 
the foreclosure sale is the plaintiff/mort- 
gagee rather than a third party. Judge 
Sauls, now retired from the Northern Dis- 
trict, in a pre-Glenn, 1980 decision also 
chose the sale stage as the critical point.!® 
@ Southern District 

The opinions rendered by the Southern 
District judges appear to identify the issu- 
ance of the certificate of title as the critical 
point where the rights change. Chief Bank- 
ruptcy Judge Britton of the Southern Dis- 
trict ruled in Jn re Johnson, 29 B.R. 104 
(S.D.Fla. 1983), that a Ch. 13 debtor could 
attempt to cure a default after a foreclo- 
sure judgment was rendered. Although his 
opinion states the mortgage exists until it 
merges into the title certificate, Judge Brit- 
ton ruled that state law does not control. 
In In re Martinez, No. 87-932 (S.D.Fla. 
May 22, 1987), the same court dismissed 
a Ch. 13 case in which the debtor filed the 
petition subsequent to sale and the issu- 
ance of a certificate of title. Although the 
case was dismissed on other grounds, the 
court cited Glenn and emphasized the prin- 
ciple that a Ch. 13 debtor may cure a de- 
fault provided no foreclosure sale has taken 
place.!? Bankruptcy Judge Weaver in In 
re Chambers, 27 B.R. 687 (S.D.Fla.1983), 
examined Florida law and found that the 
debtor has no property rights upon divest- 
ment of title which occurs after the right 
of redemption is extinguished by the issu- 
ance of the certificate of title. That deci- 
sion applied §1322 and allowed the debtor 
to reinstate the mortgage after the sale. 
Judge Cristol, in In re Pfleiderer, No. 87- 
00803 (S.D.Fla. April 5, 1987), allowed a 
Ch. 13 debtor to reinstate after sale but 
before the certificate of title was issued in 
a factual context in which the mortgagee 
was the successful bidder. Although Judge 
Cristol’s decision permitted post-sale cur- 
ing of default, Judge Cristol based this par- 
ticular decision on equities and expressly 
disagreed with Judge Britton’s rationale re- 
garding when title passes. !8 


Discussion holds an opinion that differs, if not in re- 
This dilemma with whichthe bankruptcy _ sult, then in rationale. One can visualize 
court system is struggling was created by this confusion on a national level by mul- 
Congress and could easily be resolved by tiplying the confusion by the 50 states 
Congress through the statutory selection within our Union. The resulting confused 
of a point on this foreclosure process con- state of the law hampers the rights of all 
tinuum which Congress believes would best _ parties, increases the uncertainties and ex- 
serve to balance the competing interests pense of the bankruptcy process and stands 
of the home mortgage market and the re- in the way of parties resolving issues by 
habilitation of debtors. It is obvious that agreement. Each of these consequences ham- 
there is confusion within the State of Flor- _ pers efficient judicial administration. 
ida regarding location of that point in Flor- 
ida’s foreclosure process continuum. In Conclusion 
fact, each bankruptcy judge in Florida It appears to the authors of this article 
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that the Glenn opinion is a lead that should 
be followed to the extent that it urges bank- 
ruptcy courts no longer to look to state 
law for any purpose other than the identi- 
fication of points within the foreclosure proc- 
ess continuum that correlate with the proc- 
ess of other states. !9 The variations of state 
law and the various interpretations of that 
law within each state serve to weaken the 
very market that §1322 seeks to strengthen. 
The elevation of the importance of the need 
for uniformity and its corollary de-empha- 
sis on state law would be a great step for- 
ward in the direction of more effectively 
serving the intended purposes of §1322 of 
the Bankruptcy Code. BJ 


' Title 11 U.S.C. encompasses the Federal 
Bankruptcy Code. Ch. 13 provides for the ad- 
justment of debts of an individual with regular 
income. Only individuals are eligible to be debt- 
ors (11 U.S.C. §109(e)), although a Ch. 13 debtor 
may be engaged in business (11 U.S.C. §1304). 
The Ch. 13 debtor must file a plan (11 U.S.C. 
§1321) which will provide for submission of all, 
or a portion of, the debtor’s future income for 
payment to holders of claims (11 U.S.C. 
§1322(a)(1)(2)). 

211 U.S.C. §1322(b)(2) 

3 A mortgage debt is accelerated by the mort- 
gagee declaring the entire principal balance of 
the debt due and payable immediately, either 
through the exercise of an optional contractual 
acceleration provision or through the institution 
of state court foreclosure proceedings that have 


resulted in acceleration. The proper term is de- 
celeration, although de-acceleration is used ex- 
tensively throughout the literature on the sub- 
ject as a descriptive term whereby the accelerated 
debt is reinstated and the original payment sched- 
ule is resumed. 


4 See In re Terry, 780 F.2d 894 (11th Cir. 
1985). 

5 See In re Seidel, 752 F.2d 1382 (9th Cir. 
1985). 

6 See In re Glenn; 760 F.2d 1428 (6th 
Cir.1985), and Grubbs v. Houston First Ameri- 
can Savings Association, 730 F.2d 236 (Sth 
Cir. 1984). 

7 See Baader v. Walker, 153 So.2d 51 (Fla.2d 
D.C.A. 1963). 

8 730 F.2d at 240. 

967 ALR Fed 217, 234. 

10Tn re: Tadeo, 685 F.2d 24 (2d Cir. 1982), 
and 760 F.2d at 1436. 

‘In the Matter of Tynan, 773 F.2d at 179 
(7th Cir. 1985). 

. 2 See In re Tadeo, 685 F.2d 24 (2d Cir. 1982); 
Grubbs v. Houston, First American Savings As- 
sociation, 730 F.2d 236 (Sth Cir. 1984). 

13 See Fia. Stat. 702.01 et seg. (1985); Fra. 
Stat. 45.031 (1985); Fra. Stat. Ch. 48 (1985); 
Fra. Stat. Ch. 49 (1985); Fra. Stat. 679.501 
(1985). 

'4 See all U.S. Bankruptcy Court decisions 
cited hereinafter, and In re Tadeo, 685 F.2d 24 
(2d Cir. 1982). 

SIn the Matter of Akins, 55 B.R. 183 
(M.D.Fla. 1985); In the Matter of Venech, 67 
B.R.56 (M.D.Fla. 1986); In the Matter of Giles, 
No. 86-2127 (M.D.Fla. December 15, 1986); In 
re Brents, No. 87-254 (M.D. Fla. March 10, 
1987). 


U.S. Bankruptcy Court Judge Point in Continuum Where Rights 
of Debtors/Creditors Change 
Middle District Judge Paskay 4. Judgment 
Northern District Judge Killian 5. Sale 
Judge Sauls* 
Southern District Judge Cristol 8. Certificate of Sale 
Judge Britton 
Judge Weaver 
Middle District Judge Proctor 


(*Judge Sauls retired from the bench) 


Foreclosure Process Continuum 
4. 5; 


16 United Companies Financial. Corporation 
v. Brantley, 6 B.R. 178 (N.D.Fla. 1980). 

17 In re Martinez, No. 87-00932 (S.D.Fla. May 
22, 1987) at 2. 

18 Tn re Pfleiderer, No. 87-803 (S.D.Fla. April 
5, 1987).at 3. 

19 An example of a problem finding a com- 
mon point is illustrated by the fact that New 
York has no mortgage redemption statute and 
the debtor’s interest in the property is extin- 
guished on completion of foreclosure sale. See 
In re Ghosh, 38 B.R. 600 (E.D.N.Y. 1984). Illi- 
nois provides a redemption period of six months 
after sale. See 773 F.2d at 178. 
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Family Law 


Effective January 1, 1988, Florida courts 
may refer all or any portion of any con- 
tested matter to mediation.! In 1986, the 
Professional Ethics Committee of The Flor- 
ida Bar issued guidelines governing the con- 
duct of an attorney who acts as a media- 
tor in dissolution related proceedings.” De- 
spite the growing popularity? of mediation 
as a dispute resolution alternative, most 
family law attorneys do not understand me- 
diation or its potential benefits for them- 
selves or for their clients. This article will 
attempt to give a brief overview of media- 
tion as it relates to dissolution matters and 
raise some questions about the responsi- 
bilities of lawyers to both their clients and 
to the legal system in considering and as- 
sisting in the implementation of mediation 
as a viable and constructive alternative to 
the present adversarial system. 


What Is Mediation? 

Mediation is “a process whereby a neu- 
tral third party acts to encourage and fa- 
cilitate the resolution of a dispute without 
prescribing what it should be. It is an in- 
formal and nonadversarial process with the 
objective of helping the disputing parties 
reach a mutually acceptable agreement.” 

Mediation in a dissolution matter is the 
couple sitting in a conference with a third 
person in an effort to find how the parties 
can mutually solve their mutual problems 
associated with dissolution.5 The divorc- 
ing couple meets with the mediator, who 
explains the mediation process, its costs 
and its use of outside experts. The media- 
tor defines the process, so that the partici- 
pants understand the difference between 
mediation, negotiation by legal counsel, 


Family Law Attorneys—Don‘ Ignore Mediation, 
Live With It and Improve It 


by John C. Susko 


and litigation. The mediator informs the 
couple of the need for independent legal 
counsel to advise them throughout the 
mediation process and that the mediator 
cannot represent either or both of them ina 
dissolution and other action. 

The role of a mediator is a very active 
one. The mediator educates the participants 
regarding information needed for settle- 
ment, clarifies and organizes data, facili- 
tates discussion and cooperative commu- 
nication, structures sessions so that tasks 
can proceed, manages conflict, refers cli- 
ents for expert information or advice, helps 
clients weigh the consequences of their 
choices, conducts negotiations, and pro- 
duces a written memorandum of agree- 
ment. Throughout the whole process the 
mediator remains task-focused, reminding 
clients of the purpose, procedure and scope 
of mediation. The mediator DOES NOT 
make a decision for the couple, but facili- 
tates the couple’s own decision-making proc- 
ess. 

The parties are asked to bring financial 
information and to fill out financial data 
and budget forms in order to assess the 
property in question and the need for sup- 
port or alimony. The mediator has a duty 
to ensure that the participants make deci- 
sions based upon sufficient information and 
knowledge. The mediator shall ensure that 
there is full financial disclosure, evaluation 
and development of relevant factual infor- 
mation in the mediation process, such as 
each would reasonably receive in the dis- 
covery process. 

When all the information-gathering is 
complete, the couple begins to sort out is- 
sues and reaches agreements on them. Often 


the mediator will try to deal first with a 
relatively easy issue, in order to help the 
couple feel confident about their ability to 
negotiate; then the mediator builds on that 
success for the more difficult issues. 

The number of sessions may vary; how- 
ever, there usually are five to 10. Experts 
are brought in when necessary, such as a 
pension valuation specialist, a tax special- 
ist, a financial planner, or a child psychia- 
trist. 

When the parties have come to a resolu- 
tion of the issues, the mediator prepares a 
memorandum of agreement and gives it to 
the parties for examination by them and 
their attorneys. They are advised to take 
the memorandum to their respective attor- 
neys who will prepare an agreement for 
signature and filing with a petition for dis- 
solution. 

The couple can return to negotiate por- 
tions of the agreement as necessary, either 
before or after the final judgment is en- 
tered. 

Private mediation in most areas presently 
costs between $50 and $100 dollars per 
hour. 


What Mediation Is Not 

Mediation is not arbitration. The most 
basic difference between arbitration and 
mediation involves who makes the deci- 
sions in the process. In arbitration, the neu- 
tral third party does. In mediation, the di- 
vorcing couple makes the decisions. Arbi- 
tration involves helping people by decid- 
ing for them; mediation involves helping 
people to decide for themselves. 

Mediation is not therapy. Participants 
in mediation may experience some thera- 
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peutic effect because of either being pro- 
vided an appropriate emotional forum or 
because of improved negotiating skills. The 
goal of mediation, however, is the produc- 
tion of a marital settlement agreement, not 
personal emotional growth or reconciliation 
of the parties. 

Mediation is not a process that must or 
should be confined to parental responsi- 
bility issues. Clearly, if mediation has merit 
in resolving child custody conflicts, as the 

-proliferation of public county mediation 
programs throughout Florida attests to, 
there is no rational reason for not utiliz- 
ing mediation to resolve all issues facing 
the divorcing couple. There may be, of 
course, some justifiable concern over the 
qualifications of the individuals who me- 
diate all of the issues involved in the disso- 
lution of marriage. Clearly, family law at- 
torneys should participate in the dialogue 
concerning the educational background, 
skill level, experience and training the me- 
diators possess. 

Finally, mediation is not a process that 
must be confined to a nonangry, noncon- 
flict couple who hand-in-hand have decided 
that marriage is not for them, and they 
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need together to come up with a marital 
settlement agreement. 

This misperception of mediation arises 
from two different seis of erroneous as- 
sumptions sometimes made by two differ- 
ent groups. First, the general public who 
erroneously assume that the traditional ad- 
versarial system will solve the problems as- 
sociated with dissolution. The reality is that 
the traditional adversarial system, at best, 
is equipped to resolve disputes, not solve 
the couple’s problems associated with dis- 
solution. Second, lawyers who erroneously 
assume that if the parties could talk con- 
structively and civilly with each other, the 


clients would not be seeking a dissolution. | 


Some attorneys further compound this mis- 
taken impression with the additional erro- 
neous assumption that their client’s desire 
is that every adversarial tactic be used in 
order to achieve victory in the adversarial 
arena. 

It is probable that most couples dealing 
with the prospect of ending their marriage 
are in conflict and would like to be able 
to solve the many mutual dilemmas facing 
them without further substantially deplet- 
ing the marital estate. One of the roles of 


Licensed Mortgage Broker 


the mediator is to manage conflict. It is 
expected that the parties will be in conflict 
during the process. The mediator is trained 
to help the parties deal constructively with 
the conflict and channel or redirect the con- 
flict into mutual problem solving. Media- 
tion attempts to get the parties in conflict 
to assume responsibility for their problems, 
rather than rely on the adversarial system 
which can only resolve their disputes, not 
solve the problems facing the divorcing cou- 
ple. 


What Are the Benefits of 
Mediation? 

By participating in the negotiation proc- 
ess, each party becomes aware of the needs 
and capacities of the other and is more 
likely to be able to reach workable com- 
promises. The process of creating the agree- 
ment fosters a commitment to its success- 
ful implementation. If the parties can create 
their own agreement, they will better un- 
derstand its terms and will be less likely 
to return to the courts for interpretation. 
In contrast, when the agreement or order 
was imposed upon them by the court, or 
by their attorneys, or the parties “agreed” 
to a stipulation negotiated because it was 
the best deal they could get in order to 
avoid the uncertainties of trial, the parties 
have little emotional attachment to the agree- 
ment. Mediation may lead to a major time- 
saving benefit for the courts in the reduc- 
tion in subsequent hearings to modify the 
original decree. 

Mediation of spousal and child support 
amounts and arrangement for payment 
stand a much better chance of voluntary 
compliance because mediators can help the 
parties look at the pragmatic aspects of 
support in order to minimize frustration 
by both the payor and the payee. Media- 
tion can help to foster a sense of individu- 
ality and control, as well as the ability to 
respond cooperatively to changed circum- 
stances. 

Mediation offers a controlled and effi- 
cient setting in which to vent anger and 
express hurt over specific issues, after which 
the parties often can cooperate with each 
other enough to reach resolution. Media- 
tion allows couples the opportunity and 
the forum to close the marital relationship. 
This is an important and often neglected 
task in the dissolution process. Because par- 
ties in mediation can discuss their dispute 
on their own terms without confining them- 
selves to issues and facts relevant to a le- 
gal cause of action, they may discover the 
otherwise hidden causes of conflict between 
them and arrive at a more satisfactory and 


\ 


lasting resolution to the dispute. At best, 
mediation can turn conflict into a construc- 
tive process; at the very least, it gives par- 
ties a chance to preserve ongoing relation- 
ships or make the termination of a rela- 
tionship less destructive. 


Why Shouid the Bench and Bar 
Seek to Develop Mediation as a 
Viable Dispute Resolution 
Alternative? 

The bench and the bar are the major 
architects of the present dispute resolution 
system — the judicial system. The respon- 
sibility that they bear is “not to hang on 
doggedly to any particular method of dis- 
pute resolution, but instead to devise and 
implement one that is fair and workable 
in today’s society.”© 

A recent survey’ of the members of the 
Family Law Section of The Florida Bar and 
the circuit court judges of Florida revealed 
some grim results reflecting a serious prob- 
lem with the present handling of dissolu- 
tion matters. The survey revealed that 
judges, for the most part, do not like to 
hear family law matters; that judges were 
perceived by lawyers not to have a posi- 
tive attitude toward family law matters; that 
judges were perceived by lawyers to have 
preconceived notions when dealing with fam- 
ily law matters; that judges were perceived 
by lawyers to be biased because of predis- 
position to sex, fault, alimony or race; and 
that judges were perceived by 38.5 percent 
of those attorneys responding to be in- 
formed but insensitive to family law matters 
and by 16.2 percent of those attorneys re- 
sponding to be both uninformed and in- 
sensitive. Lawyers practicing in the family 
law area were perceived by judges to be 
more ill-prepared than lawyers in areas 
other than family law. 

The Bench-Bar Committee of the Fam- 
ily Law Section of The Florida Bar con- 
cluded that “these significant negative per- 
ceptions held by members of the bar of 
the bench reflect as well the general pub- 
lic’s perception. With marital and family 
law matters constituting a substantial por- 
tion of civil litigation, the public’s overall 
perception of judicial attitudes and com- 
petency are at a low point.”* 

The problem which exists in the proc- 
essing of dissolution matters cannot be con- 
veniently labeled a “judge” problem. In fact, 
it is this writer’s personal experience that 
judges are doing a conscientious and car- 
ing job considering the decisions the present 
adversarial system forces them to grapple 
with and the time and evidentiary con- 
straints placed upon them. In addition, the 


problem cannot be conveniently labeled a 
“lawyer” problem. 

It is, however, a system problem. The 
issues, the questions and the problems 
which must be answered and solved in the 
processing of dissolution matters do not 
fit the traditional adversarial system as we 
know it. To paraphrase a recent commen- 
tator, the present adversarial “forum” does 
not “fit” the modern dissolution “fuss”.? 

American society has witnessed a trend 
toward ejecting government from its homes 
and bedrooms. The American public ex- 
pects a change for the better and may be 
fast losing respect for the legal profession 
as a whole.!° With close to half of all Ameri- 
can marriages ending in divorce, the me- 
diation movement, which is a movement 
representing greater participation by the 
consumer, the divorce client, is likely to 
proceed with or without the leadership of 
the organized bar. As one commentator 
has concluded, “It behooves both bench 
and bar to be on the cutting edge of the 
mediation movement rather than to at- 
tempt to suppress it or reluctantly follow 
a lay leadership frustrated with what the 
judicial system has wrought.”!! If the bench 
and bar do not take the lead to devise a 
more workable system, an overhaul of the 
existing system may soon occur, led by in- 
dividuals not as informed about the work- 
ings of a dispute resolution system and, 
perhaps, more concerned about regulating 
the legal profession than constructively cor- 
recting the processing of dissolution mat- 
ters. 


Conclusion 

Mediation is not a panacea for the ills 
which plague our present handling of dis- 
solution matters; however, it is an alterna- 
tive dispute resolution process deserving 
serious consideration by both the bench 
and the bar, especially in dissolution of mar- 
riage actions. A former chairman of the 
American Bar Association’s Mediation Com- 
mittee stated several years ago that law- 
yers can respond to mediation in one of 
five ways: “Ignore it; stonewall it; live with 
it; join it; or improve it.”!2 

Ignoring mediation, by not advising your 
clients of its availability and potential, may 
constitute legal malpractice. The family law 
attorney has an obligation to learn more 
about the process of mediation in order 
to advise clients about mediation’s advan- 
tages and disadvantages. 

Stonewalling mediation may result in as 
much good public relations for the bar as 
did our recent stance on tort reform and 
the sales tax. 


Living with mediation should help both 
our clients and ourselves. Our clients may 
be given an appropriate opportunity to deal 
with some of the hard responsibility issues 
inherent in the decision to dissolve their 
marriage. Lawyers and judges may get back 
to doing the type of activities for which 
they were trained, rather than being caught 
in the emotional struggles which the pre- 
sent adversarial process places them with- 
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out much promise of solving the many 
problems. 

Joining mediation, by undergoing me- 
diation training and serving as a media- 
tor, may allow an attorney who is so dis- 
posed to fulfill, if he has the proper tem- 
perament and skills,!3 his role as a “healer 
of human conflict.”!4 

Finally, improving mediation will help 
protect erosion of the traditional adver- 
sarial system to resolve those conflicts for 
which it is ideally suited. The family law 
bar and the bench have an obligation to 
devise and implement a dispute resolution 
system that is fair and workable in today’s 
society. Former Chief Justice Burger, sev- 
eral years age, re-articulated the historical 
role of lawyers and judges as “healers of 
human conflict.”!5 This obligation carries 
with it a need for the bench and bar to 
actively learn more about mediation; to ad- 
dress the many questions raised by this dis- 
pute resolution alternative; to experiment 
with mediation in resolving marital dis- 
putes; to develop appropriate educational 
programs for lawyers desiring to mediate 
and for lawyers who desire to have their 
clients attempt mediation; and to provide 
constructive input. 

This author, as a member of The Flor- 
ida Bar’s Family Law Section Mediation 
Committee, invites constructive comments 
from the bench and the bar regarding me- 
diation in order to assist the members of 
the Mediation Committee in grappling with 
developing mediation as a viable dispute 
resolution alternative and protecting the 
interests of our client — the public. 2 


! 1987 Fla. Laws 87-173. 

2Professional Ethics Committee Opinion 
86-8. 

3 There is presently a national organization 
of divorce mediators — the Academy of Family 
Mediators, P.O. Box 10501, Eugene, Oregon 
19744, and a journal devoted exclusively to 
mediation related issues — the Mediation 
Quarterly, published by Jossey-Bass, Inc., 
Publishers, 433 California Street, San Francisco, 
CA, 94104. 

4 Supra, note | at §1. 


5 Zumeta, Mediation as an Alternative to Liti- 
gation in Divorce, 62 Micu. B.J. 434 (1943). 


6 Hadlow, “Does Alternate Dispute Resolu- 
tion Threaten the Adversary System?” The Flor- 
ida Bar News, Feb. 15, 1986, at 10. 


7“Results of a Survey About the Role of the 
Judiciary and Lawyers in Family Law Matters: 
A Two-Part Analysis,” June 1987, — coordi- 
nated by the Bench/ Bar Committee of the Fam- 
ily Law Section of The Florida Bar and Family 
Law Section, The Florida Bar, June 11, 1987. 

8 Id. at 3. 

Rosenburg, Can Court- Related Alternatives 
Improve Our Dispute Resolution System?, 69 
JUDICATHRE 254, at 255. 

10 Supra, note 7 at 10. 

'! Weissman and Leick, Mediation and Other 
Creative Alternatives to Litigating Family Law 
Issues, 61 N.D.L. REv. 263, at 267. 


2G, Friedman, Lawyers’ Reaction to Fam- 
ily Law Mediation: Knee-Jerk or Justified? 4 
(1983) (Materials submitted for the National In- 
stitute for Family Dispute Resolution, Los An- 
geles). 

'3 Gaughan, Divorce Mediation: An Impor- 
tant New Role for Lawyers, 12 Va. B.J. 8 (4) 
Summer 1986. Mr. Gaughn makes a strong case 
for lawyers serving as mediators. 

4 Chief Justice Burger of the United States 
Supreme Court, Isnt There a Better Way?(1982), 
68 A.B.A.J. 274. 
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Administrative Law 


An Administrative Model for a “Tax Court” in Florida 


by Carolyn W. Nicander and Steven Pfeiffer 


As this article goes to print, the fate of 
the sales and use tax on services is un- 
known. Whether the tax will remain as origi- 
nally adopted, survive with modifications 
or become a footnote in history is a mys- 
tery. We will skip our opportunity to ap- 
pear omniscient. As you read this article, 
you will know what we do not know as 
we write it. 

The purpose of this article is not to ex- 
plore the merits of the tax. Instead, our 
focus is upon a narrow portion of the stat- 
utes that created it. The 1987 Tax Act, em- 
bodied in Ch. 87-6, §42-47, and Ch. 87- 
101, §24 and §25, Laws of Florida (1987), 
profoundly amended provisions of the Ad- 
ministrative Procedure Act, F.S. Ch. 120 
(1985, 1986 Supp.), relating to resolution 
of disputed tax assessments for the sales 
and use tax on services. These provisions 
offer a model for effective resolution of 
tax disputes through administrative pro- 
ceedings. It is a model that should be ex- 
panded to cover resolution of tax assess- 
ment disputes that arise under any of the 
state’s tax statutes. 

We will refrain from discussing the im- 
plications of the recent decision in Florida 
Export Tobacco Co. v. Department of Reve- 
nue, 510 So.2d 936 (Fla. Ist DCA 1987), 
pet. rev. pndg. sub nom. Lewis v. Export 
Tobacco Co., No. 70,899 (Fla., July 21, 
1987), addressing the respective roles of the 
Department of Revenue and the Office of 
the Comptroller in administrative tax re- 
fund proceedings. In its original decision, 
the court considered the broader issue of 
whether any administrative resolution of 
tax disputes is compatible with Art. V, 
§20(c)(3), Florida Constitution. While the 
decision on rehearing appears better rea- 
soned, there remains a prospect that the 


validity of any administrative alternative 
to resolution of tax assessments could be 
addressed by the Supreme Court. 


Resolution of Tax Disputes under 
the Administrative Procedure Act 
F.S. Ch. 72 (1985), provides alternative 


means of resolving disputed tax assessments 


through proceedings initiated in circuit 
court or through proceedings initiated un- 
der the APA. The APA provides proce- 
dures for resolving disputes that arise be- 
tween citizens and agencies of state gov- 
ernment, including the Department of Reve- 
nue. A person whose substantial interests 
are being determined by agency action may 
institute proceedings by filing a petition 
or request for hearing under F.S. §120.57 
(1986 Supp.). If there are issues of fact in- 
volved in the dispute, the proceeding is pro- 
cedurally governed by the provisions of 
§120.57(1). If there are no issues of fact, 
the provisions of §120.57(2) apply. The pri- 
mary difference between the procedures is 
that cases under §120.57(1) are assigned 
to independent hearing officers of the Di- 
vision of Administrative Hearings, whereas 
cases under §120.57(2) are resolved directly 
by the agency. 

Prior to the adoption of the 1987 Tax 
Act, requests for administrative hearings 
regarding disputed tax assessments were 
filed with the Department of Revenue. If 
there were disputed issues of fact, the de- 
partment would forward the requests to 
DOAH for assignment of a hearing offi- 
cer and scheduling of a hearing. At the con- 
clusion of the hearing, the hearing officer 
would enter a recommended order directed 
to the Governor and Cabinet, sitting as 
head of the Department of Revenue. The 
department had broad discretion in deter- 


mining whether to adopt or reject conclu- 
sions of law set out in the recommended 
order, but, at least in theory, was bound 
by the hearing officer’s findings of fact, so 
long as they were supported by competent, 
substantial evidence and were not the prod- 
uct of proceedings that departed from the 
essential requirements of law. 


Procedural Changes under the 
1987 Tax Act 

The 1987 act provided provocative 
changes in these procedures as they related 
to the sales and use tax on services. Ch. 
87-6, §42-47, Ch. 87-101, §24 and §25, Laws 
of Florida (1987). Within 60 days from the 
date the assessment became final, F.S. 
§72.011(2) (1985); Rule 12-6.004, Florida 
Administrative Code, the petition for hear- 
ing would be filed directly with DOAH, 
not with the Department of Revenue. Ch. 
78-101, §24, Laws of Florida, F.S. 
§120.575(1)(b)1. DOAH would forward a 
copy of the petition to the department. Jd. 

The director of DOAH would be re- 
quired to appoint a panel to serve as the 
hearing officer in all tax assessment pro- 
ceedings. Ch. 87-101, §25, Laws of Flor- 
ida, F.S. §120.65(5). Appointments to the 
panel would be made with due regard given 
to the expertise required for the determina- 
tion of tax proceedings. Jd. Depending 
upon the complexity and precedential im- 
portance of a case and the amount of po- 
tential revenues in dispute, the director 
could appoint from one to three members 
of the panel to serve as the hearing officer. 
Id. 

The hearing officer or panel would then 
be required to accept or deny the petition 
within 10 days of receipt. Ch. 87-101, §24, 
Laws of Florida, F.S. §120.575(1)(b)3. 
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Presumably, the decision to accept or re- 
ject the petition would be based upon 
whether the petition adequately meets pro- 
cedural requirements as to content, and 
whether disputed issues of fact were prop- 
erly alleged. The act did not provide a spe- 
cific time within which a hearing must be 
conducted. DOAH generally endeavors to 
schedule hearings within 90 days of the fil- 
ing of a petition. 

The act requires that the hearing officer 
issue an order within 30 days after the hear- 
ing or receipt of the hearing transcript, 
whichever is later. Ch. 87-101, §24, Laws 
of Florida (1987), F.S. §120.575(1)(b)4. 
Rather than a recommended order, sub- 
ject to adoption or rejection by the De- 
partment of Revenue, the hearing officer’s 
order would be final, constituting final 
agency action. Ch. 87-101, §24, Laws of 
Florida (1987), F.S. §120.575(1)(b)5. Re- 
view of the hearing officer’s order could 
be held in the appropriate district court 
of appeal, in accordance with F.S. §120.68 
(1985) and the appellate rules. 

Since the 1987 act lodges final order 
authority in these cases with the DOAH 
panel of hearing officers, the department 
would stand on the same footing as the 
taxpayer. If the department did not pre- 
vail in a proceeding before the hearing of- 
ficer or panel, it would either have to ac- 
cept the action or initiate an appeal. 


Proceedings Before DOAH 

Formal proceedings conducted by 
DOAH are similar to nonjury trials con- 
ducted by circuit courts. The parties can 
engage in a wide range of motion practice. 
See Rule 221-6.016, Florida Administra- 
tive Code. Discovery is available to the ex- 
tent and in the manner provided in the Flor- 
ida Rules of Civil Procedure. F.S. 
§120.58(1)(b) (1985); Rule 221-6.019, Flor- 
ida Administrative Code. The hearing of- 
ficer has the authority to issue subpoenas 
to require attendance of witnesses or pro- 
duction of documents. F.S. §120.58; Rule 
221-6.021, Florida Administrative Code. Par- 
ties have the right to respond to evidence 
of other parties, to cross-examine witnesses, 
to submit rebuttal evidence, and to pre- 
sent evidence and arguments on all issues. 
F.S. §120.57(1)(b)(4) (1986 Supp.). While 
evidentiary standards are more relaxed than 
under the Florida Evidence Code, F.S. 
§120.58(1)(a) (1985), in practice the Evi- 
dence Code is typically used to resolve evi- 
dentiary issues in DOAH proceedings. 

Thus the 1987 statutes created a court- 
like tribunal of specialized hearing officers 
as an alternative to contesting tax assess- 


ments in circuit court. The administrative 
alternative is especially appealing because 
a specialized panel of hearing officers is 
likely to be more sophisticated and knowl- 
edgeable regarding tax issues than a cir- 
cuit judge, who would hear a far broader 
range of cases. 

In conjunction with F.S. Ch. 72 (1985), 
the 1987 statutes offered an even more pow- 
erful incentive for choosing the adminis- 
trative alternative. In order to file an ac- 
tion in circuit court to contest the legality 
of an assessment, the taxpayer is required 
to tender the amount of the contested assess- 
ment into the registry of the court, F.S. 
§72.011(3) (1985), although this require- 
ment can be waived by the executive di- 
rector of the Department of Revenue. 
There is no similar prerequisite to initiat- 
ing an administrative proceeding. 


Inadequacy of the Administrative 


Alternative Without 1987 
Modifications 

The aliernative of contesting tax assess- 
ments through administrative procedures 
is available under existing statutes. With- 
out modifications such as those in the 1987 
statutes, however, the APA alternative of- 
fers very little solace for the taxpayer. The 
Department of Revenue has demonstrated 
a marked tendency to disregard unfavor- 
able recommended orders issued by hear- 
ing officers and, without regard to findings 
and conclusions in recommended orders, 
to enter final orders adopting whatever po- 
sition it was espousing throughout the proc- 
ess. 

It is distressingly common for the de- 
partment to reject adverse recommended 
orders by modifying findings of fact deter- 
mined by the hearing officer by adding its 
own findings of fact, or by characterizing 
findings of fact as conclusions of law, over 
which it properly has more discretion. 
While a taxpayer may be successful in se- 
curing reversal in the district courts, the 
prospect that such an appeal will be nec- 
essary from the outset of a proceeding is 
hardly palatable. 

The Department of Revenue’s pattern 
of cavalier treatment of recommended or- 
ders can be seen in numerous cases. The 
following are a representative sample. Lord 
Chumley’s of Stuart, Inc. v. Department 
of Revenue, 401 So.2d 817 (Fla. 4th DCA 
1981), involved the state tax imposed on 
the business of renting real property. The 
taxpayer owned property on which he op- 
erated restaurants through closely-held cor- 
porations. The department contended that 
mortgage payments made by the corpora- 


verdict 


tions as well as payments for taxes and in- 
surance should be construed as rental pay- 
ments. The hearing officer found that the 
taxpayer was in the restaurant business, 
not the business of renting property, and 
concluded that the tax should not be im- 
posed. The department rejected the find- 
ings of fact, labeling them conclusions of 
law, and entered a final order upholding 
the assessment. The Fourth District Court 
of Appeal reversed because the findings of 
fact set out in the recommended order were 
based upon competent, substantial evi- 
dence. 

Southern Paving Company v. Depart- 
ment of Revenue, 399 So.2d 11 (Fla. Ist 
DCA 1981), involved an effort by the de- 
partment to impose sales tax upon asphalt 
invoiced to the taxpayer from a wholly- 
owned subsidiary. The hearing officer 
found no consideration involved in the trans- 
action. The department rejected the rec- 
ommended order and was reversed on ap- 
peal. 

In Silver Sand Company of Leesburg, 
Inc. v. Department of Revenue, 365 So.2d 
1090 (Fla. Ist DCA 1979), whether the spe- 
cial fuels tax could be imposed on the tax- 
payer depended upon whether the taxpayer 
was acting as agent for a dealer. The hear- 
ing officer found that there was no agency 
relationship. The department rejected the 
finding, characterized it as a conclusion of 
law and imposed the tax. The court re- 
versed. In Southern Bell Telephone Com- 
pany v. Department of Revenue, 366 So.2d 
30 (Fla. Ist DCA 1978), the hearing offi- 
cer found that art work purchased for use 
in yellow pages advertising was an exempt 
sale of the artist’s personal services, not 
sale of a finished product. The department 
rejected the finding and was reversed on 
appeal. 

In addition to these judicial decisions, 
there are a number of administrative or- 
ders issued by the Department of Reve- 
nue that illustrate its propensity to reject 
adverse recommended orders. In Chestnut 
Fleet Rentals, Inc. v. Department of Reve- 
nie 7 FALR 3374 (DOR 1985), the de- 
partment ruled that issues regarding the 
incidence of tax, i.e., the incident giving 
rise to imposition of taxes, should be 
viewed as conclusions of law, not findings 
of fact as determined by the hearing offi- 
cer. In Belk Enterprises, Inc. v. Depart- 
ment of Revenue, 6 FALR 2973 (DOR 
1983), the department rejected the hearing 
officer’s findings regarding whether there 
was a unity of the taxpayer’s various in- 
state and out-of-state operations for pur- 
poses of the corporate income tax. The de- 


partment substituted findings of its own. 
Six L’s Farms Inc. v. Department of Reve- 
nue, 6 FALR 3004 (DOR 1984), is per- 
haps most illuminating. The department 
determined that various commodities were 
not subject to the agricultural exemption 
from the sales tax. The department con- 
sidered whether tomato stakes were similar 
to “cloth or plastic used for shade, mulch, 
or protection from frost or in sections on 
a farm.” The issue was addressed as a con- 
clusion of law. The department went so 
far as to discuss the cellular composition 
of tomato stakes as a legal issue in order 
to reach its ultimate determination that the 
exemption did not apply. See also, Pitch 
Pines Lumber Company v. Department of 
Revenue, 6 FALR 3013 (DOR 1984). 


Tax assessments that do not 
involve issues of fact are likely 
to continue to be challenged 
in circuit court 


Shortcomings of 1987 
Amendments 

It is possible to be too quarrelsome with 
regard to specifics of the administrative al- 
ternative provided in the 1987 statutes. For 
example, it can be argued that 60 days is 
too long a period to allow for the taxpayer 
to decide whether to challenge an assess- 
ment, or that three hearing officer panels 
are likely to prove cumbersome. Whatever 
the merits of these particular provisions, 
we support the concept of the administra- 
tive alternative. In order that the benefi- 
cent provisions of the 1987 statutes can be 
fully realized, we advocate three major re- 
visions. 

First, the 1987 statutes apply only in pro- 
ceedings initiated under F.S. §120.57(1). 
These are ordinarily cases in which there 
are disputed issues of fact. Under the 1987 
statutes, proceedings in which there are no 
issues of fact, those that would be initi- 
ated under F.S. §120.57(2) might be con- 
ducted by the Department of Revenue, the 
same agency that initially issued the assess- 
ment. For this reason, tax assessments that 
do not involve issues of fact are likely to 
continue to be challenged in circuit court. 
Thus, we believe the DOAH alternative 
should be available for both factual and 
legal disputes under F.S. §120.57(1) and 
§120.57(2). 

Second, the 1987 statutes apply only to 
assessments of taxes on sales and use of 


services. The same arguments that support 
the modified administrative procedures for 
these taxes support it for others. Thus, the 
administrative alternative should be avail- 
able for taxpayer disputes involving all 
taxes assessed by the Department of Reve- 
nue. 

Third, it should be made clear, if it is 
not already clear, that the Department of 
Revenue is authorized, as a “party who is 
adversely affected by final agency action,” 
F.S. 120.68(1) (1985), to initiate an ap- 
peal from an adverse order entered by a 
hearing officer. A similar statutory provi- 
sion was enacted to assure that school 
boards would be in a position to appeal 
adverse decisions of the state Board of Edu- 
cation. F.S. §120.68(1). 


Conclusion 

The administrative alternative for resolv- 
ing disputed tax assessments envisioned in 
the 1987 statutes can provide a knowledge- 
able forum in a peculiarly specialized area 
of the law. This administrative model for 
a “tax court” can treat the Department of 
Revenue and taxpayers fairly with a de- 
gree of sophistication that would be diffi- 
cult to realize in circuit court when judges 
are already called upon to provide exper- 
tise in an incredibly broad array of sub- 
stantive matters. The mechanism for es- 
tablishing the administrative alternative is 
already in place at the DOAH under the 
APA umbrella. Modifications to APA proc- 
esses are necessary in order to assure first 
that a panel of hearing officers is estab- 
lished with requisite expertise, and second 
to remove any danger that administrative 
proceedings conducted in a neutral forum 
be compromised by undue agency say in 
the final administrative outcome. BJ 
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Spotlight 


Voluntary Bars 


Successfully managing one’s life today is an 
amazing feat! Young people have a great many 
factors to deal with that past generations have 
not had to face. Living in a single-parent family, 
the absence of members of an extended family, 
greater access to money, more recreational time, 
and a distinct lifestyle portrayed by the media 
that is often unrealistic can influence the growth 
and development of students today. — Anita G. 
Hocker, health education supervisor, School 
Board of Sarasota County. 


In order to make a contribution to young 
people and their knowledge of the “real 
world,” the Sarasota County Chapter of 
the Florida Association for Women Law- 
yers undertook a pilot project involving 
participation in life management skills 
classes in the Sarasota County high schools 
during the school year 1986-87. This 
month’s article spotlights Sarasota County 
FAWL, an organization formed in late 
1984 with an initial membership of seven 
and which now has more than 50 mem- 
bers. During the 1986-87 school year, Sara- 
sota FAWL President Jill H. Breslau, and 
the coordinators of the Life Management 
Skills Program for FAWL, Teresa H. Har- 
rison for the first semester, and Judith S. 
Kavanaugh for the second semester, spear- 
headed the effort. 

The Life Management Skills Program 
in the state school system has been man- 
dated by the Florida Legislature for three 
years. There are 16 life skills teachers in 
Sarasota County, and approximately 2,600 
ninth and tenth graders flow through the 
18-week course. 

Life management skills encourages stu- 
dents to accept personal responsibility for 
attaining and maintaining a healthy and 
independent lifestyle by providing infor- 
mation that promotes a positive self-con- 
cept, teaches them howtoexpress their feel- 
ings, and encourages responsible decision- 
making. Such information includes mate- 
rial on current health and consumer issues 
such as the prevention of diseases, acci- 


Sarasota FAWL Participates in Life Skills Classes 


KAVANAUGH 


SCHMOYER 


dent and emergency care, nutrition, and 
“where to go for help.” 

In addition, life management skills 
classes encourage students to prepare for 
an independent lifestyle by providing in- 
formation on career opportunities, on how 
to be successful in getting a job, on man- 
aging their money and on making wise con- 
sumer choices, including related legal 
issues. The Sarasota County program in- 
cludes both a parenting unit and an environ- 
mental health unit, which are not legisla- 
tively mandated. Anita G. Hocker, super- 
visor of health education in the Sarasota 
County schools, worked closely with 
FAWL to create what is to her knowledge 
the first project for the life skills classes 
utilizing the legal profession. 

The project designed by Sarasota County 
FAWL was intended to enhance the Life 
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Skills Program in several ways. Each at- 
torney was asked to appear inclass to speak 
on a particular topic of interest. The 
“menu” of legal topics included DUI and 
Drug Consequences; The Legal Profession 
(employability skills); Teens—Your Rights 
as Consumers; Contracts: What You 
Should Know; Family Law; Accidents and 
the Law; and You and Your Lawyer. The 
students also were given the opportunity 
to talk about law as a career, legal oppor- 
tunities for women, and career opportuni- 
ties in law related fields. And, the presence 
of attorneys in schools was regarded as valu- 
able in and of itself, giving the students a 
feeling of greater access to the legal sys- 
tem and a sense of lawyers as real people. 

In coordinating the project, Anita 
Hocker provided forms to the life skills 
teachers, inquiring as to the subject mat- 
ters of greatest interest and the dates when 
speakers were requested. Those forms were 
then forwarded to Teresa Harrison or Judy 
Kavanaugh, who cross-referenced a list of 
available speakers and requested their ap- 
pearance at the school. After each speaker 
concluded, the teacher was asked to pro- 
vide an assessment of the talk, including 
the level of interest of the students; how 
valuable the content was; how well the 
speaker met the needs and the questions 
of the students; and whether the class would 
benefit from additional information or a 
return engagement. 

Participant Marjorie Schmoyer summa- 
rized her experience after speaking to four 
life skills classes at Booker High School. 
“The focus of the course is to teach chil- 
dren responsibility — that life is what you 
make it. Much time is spent teaching and 
understanding the concept that what you 
do today affects your life tomorrow.” 

Ms. Schmoyer explained that the pur- 
pose of her lectures was to explain to the 
students how they could avoid needing her 


| 
BRESLAU HARRISON 
ail 


legal services as a divorce and family law- 
yer. “I encouraged them all to pursue some 
type of career or vocation before contem- 
plating marriage. Everyone needs a chance 
to be able to earn a paycheck and spend it 
on anew Corvette, travel, clothing, or how- 
ever they choose, instead of diapers. We 
discussed that the equal rights movement 
has actually had a negative effect on women 
in divorce court, as judges expect young 
healthy women to take the initiative and 


become self-supporting.” 

Describing the significance of the sub- 
ject to the students, Ms. Schmoyer pointed 
out that many of the students had experi- 
enced the divorce of their parents and had 
questions regarding visitation or potential 
changes of custody. They were also inter- 
ested in the rights arising under the pater- 
nity and adoption laws. She said, “In dis- 
cussing paternity and divorce, I addressed 
the importance of carefully selecting friends 


Let them prove it io you. 


attorney or agent. 


Flexibility 


Flexibility is an essential attribute you look for in a title 
insurance company. It’s having the ability to insure large 
commercial undertakings requiring multi-state searches and 
closings, as well as family residential properties. Industrial 
Valley Title Insurance Company possesses this attribute with 
convenient locations in 22 states, the District of Columbia 
and the Bahamas through its hundreds of approved at- 
torneys, experienced agents and subsidiary companies. 

Flexibility, however, is not just an attribute, but an attitude. 
Regardless of a title insurance company’s size and scope, 
its people must have the flexible attitude that says a way 
can be found to solve even the most complicated of situa- 
tions. It’s going that extra mile for whatever the size of the 
transaction. The people at IVT have this attitude and they 
have proved it time and time again. 


Put this attitude to work for you by becoming an approved 


Industrial Valley Title 
Insurance Company 

| 2400 West Bay Drive * Suite 430 * P.O. Box 5018 * Largo, FL 33540 
Name 

Address 

: City State Zip Phone 


For Immediate Action Call: Rick Alvarez — 1-800-282-9827 


72 THE FLORIDA BAR JOURNAL/DECEMBER 1987 


and knowing people well before making 
any commitments. Premarital counseling 
was recommended to them all as an excel- 
lent way to get any marriage off to a good 
start.” 

Debra K. Smietanski also had a posi- 
tive experience in speaking to the life skills 
classes. Her topic was employability skills 
in the legal profession, covering a range 
of employment classifications from attor- 
neys and judges to paralegals, clerical staff 
and investigators. She found the experi- 
ence to be rewarding and informative for 
her, and that the students were both atten- 
tive and polite. 

Ms. Smietanskisaid, “The response from 
the students was generally one of interest 
and curiosity as to the workings of the court 
system and the level of compensation re- 
ceived by attorneys and other employees 
in the legal field. It was apparent that many 
of the students had thoughts of becoming 
attorneys, especially a number of the fe- 
male students.” 

Not all of the attorneys had successful 
experiences in the classroom. One speaker 
had a particularly difficult and unruly ses- 
sion with students who were taught by a 
substitute teacher. 

However, for the most part, the experi- 
ence of attorneys participating in the pro- 
gram was pleasurable and positive. Sara- 
sota County FAWL has made a commit- 
ment to continue and to expand the project 
during the 1987-88 school year. 

Marjorie Schmoyer, recently appointed 
chairman of the Speakers Bureau for the 
Sarasaota County Bar Association, hopes 
to work on acombined FAWL/ SCBA pro- 
ject to provide broader and more frequent 
attorney input into the life skills classes. 
The project has involved no substantial cost 
to date. It is subject to annual, if not more 
frequent revision, to meet the changing re- 
quirement of the life skills classes and the 
aptitude and abilities of the Bar and 
FAWL. 

More information may be obtained from 
Jill H. Breslau at (813) 365-7110. BJ 


Spotlight contributions are coordinated 
by Catherine Royce, executive director of 
the Palm Beach County Bar Association. 
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Real Property, Probate 
and Trust Law 


The Consequences of the Failure to 
Complete Declared of Record 
Yet Unbuilt Condominium Units in Florida 


This article will discuss and explore the 
ramifications of the failure to complete de- 
clared of record, yet unbuilt, condominium 
units in Florida. The provisions of Flor- 
ida’s Condominium Act! will be analyzed 
and applied to the situation of a multiple 
building condominium, recorded in the pub- 
lic records, in which the developer has 
closed and conveyed units in completed 
buildings but failed to complete all of the 
buildings and units submitted to the con- 
dominium form of ownership. The analysis 
concludes that this situation can be best 
addressed by Florida’s legislature. 

In Florida, a developer may opt to cre- 
ate a multiple building condominium in two 
ways. First, under §718.403 of the Condo- 
minium Act, he can develop a multiple 
building condominium in “phases.” This 
section provides for a multiple building con- 
dominium development if the original dec- 
laration of condominium, which submits 
the original phase to condominium own- 
ership, provides for and describes in detail: 
(1) all anticipated phases; (2) the impact 
of completion of subsequent phases; and 
(3) the time period within which all phases 
must be added. The time period may not 
exceed seven years from the date the origi- 
nal declaration is recorded.” All subsequent 
phases must be added within this period 
or the right to add additional phases will 
expire.? For the purposes of this article a 
multiple building condominium project cre- 
ated pursuant to §718.403 will be referred 
to as a “phase” condominium. 

The second method of developing a mul- 
tiple building condominium is by compli- 
ance with the provisions of the Condomin- 
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ium Act, §718.104. In 1979, the legislature 
amended §718.104(4)(e)* to permit the sale 
of units in substantially completed build- 
ings in a multiple building condominium. 
Sale of these completed units is allowed 
upon the filing of a prescribed form of sur- 
veyor’s certificate of substantial comple- 
tion.5 For the purposes of this article, a 
multiple building condominium project (as 
opposed to a phase project) created pur- 
suant to §718.104(4)(e) will be referred to 
as a “multiple building” condominium. 

A conventional condominium declara- 
tion describes individual units by both 
horizontal and perimetrical boundaries; es- 
sentially describing each unit as a cubicle 
of space.® In effect, a declaration of con- 
dominium, recorded prior to completion 
of the physical structure, creates condo- 
minium units which carry with them fee 
simple ownership in real property. Obvi- 
ously, this is only a statutory concept until 
the units are completed. Nevertheless, it 
vests the owner of a unit with individual 
fee ownership in real property as well as 
an undivided interest in the statutorily cre- 
ated appurtenances to the unit. This own- 
ership carries rights and obligations for the 
developer, purchaser, lender, and the as- 
sociations that are established to operate 
condominiums. Through amendments to 
the Condominium Act, the legislature has 
wrestled with the condominium concept 
while considering constituents’ pleas for leg- 
islation to address both general and specific 
problems.’ 

By amending §718.104(4)(e) in 1979, the 
legislature responded to a serious develop- 
ment problem. At that time, developers of 


multiple building condominiums were ex- 
periencing demands to delay closings in 
completed buildings until the completion 
of all of the buildings in each condomin- 
ium project.8 These developers had filed 
original declarations which did not include 
the phasing provisions afforded by the then 
existing §718.403. In light of the attendant 
economic loss caused by such delays, the 
legislature amended and clarified 
§718.104(4)(e).9 

The revision of §718.104(4)(e) granted 
relief to developers by permitting the re- 
quired surveyor’s certificate of substantial 
completion to be issued upon the comple- 
tion of each building and its improvements. 
In effect, the revision provided that the de- 
veloper could record and create condomin- 
ium units; build some but not all of the 
buildings which were to house the units; 
obtain the required surveyor’s certificate 
and close on completed units upon the com- 
pletion of the improvements serving those 
buildings. The revised §718.104(4)(e) now 
allows all of this without having to incor- 
porate the phase development provisions 
of §718.403 into the original declaration 
of condominium. The legislature did not, 
however, address what happens in the event 
that one or more of the buildings, which 
house the deciared but unbuilt condomin- 
ium units, are never constructed. 


Consequences for the Developer 
An advantage of the phasing provisions 
of §718.403 is that the developer only cre- 
ates condominium units in the phases 
which are submitted upon recording the 
declaration. Future phases and the units 
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contained therein, though described in the 
original deciaration, are not submitted to 
the condominium form of ownership until 
a subsequent amendment to the declara- 
tion is recorded upon substantial comple- 
tion of each phase. Under the phase statute, 
a developer may opt not to build or com- 
plete subsequent phases and may still retain 
the fee simple ownership to the underly- 
ing land of the subsequent phases.!° 

On the other hand, once real property 
is submitted to condominium ownership 
by recording the declaration for a multi- 
ple building (as opposed to a multiple 
phase) condominium, the underlying real 
property is transformed and divided into 
condominium parcels. Pursuant to the Con- 
dominium Act, the developer is the unit 
owner of the uncompleted “paper” units. !! 
The developer, as unit owner of unsold 
units, is liable for assessments that come 
due while he holds title to those units.!2 
It is of no consequence that the units are 
not yet built.!3 

The developer who fails to complete all 
of the buildings in a multiple building con- 
dominium can buffer the impact of assess- 
ments accruing on the “paper” units. By 


guaranteeing a ceiling on the purchasers’ 
maintenance expenses, the developer is ex- 
cused from paying assessments for the 
unsold “paper” units as long as he makes 
up all deficits.!4 However, the guarantee 
must be for a stated period of time which 
will ultimately expire.!5 

For all practical purposes, the developer’s 
guarantee and exemption period will ex- 
pire no later than upon the transfer of 
control of the condominium association to 
the unit owners.'6 For the developer to ex- 
tend his exemption any further would be 
to subject himself to liability for deficits 
beyond his control.!? When the guarantee 
period expires, the developer’s “paper” units 
become fully assessible on the same level 
as any other unit, completed or otherwise, 
which was created by the recorded decla- 
ration. 

Another common problem faced by de- 
velopers of multiple building condominium 
projects are changes in market conditions 
occurring after the completion of some but 
not all buildings. The market may necessi- 
tate the expansion or reduction of the size 
of the condominium units. Once recorded, 
the “cube of space” of each unit (which is 
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described by each individual declaration) 
normally cannot be changed without af- 
fecting the common elements because of 
the definitions used in §§718.103(6) and (23) 
of the Condominium Act. These definitions 
define common elements as the portions 
of the condominium property which are 
not included in the units.!8 Therefore, be- 
cause the definition of the common ele- 
ments is dependent upon the definition of 
the units, a reconfiguration of a unit de- 
mands a corresponding reconfiguration of 
the common elements. 

Any material reconfiguration of a unit 
calls for amendment to the declaration of 
condominium. This process is governed by 
§718.110(4) which requires the approval of 
all record owners and all record lienholders. 
In fact, the attainment of such a require- 
ment is highly improbable.!9 

Conceivably, an original multiple build- 
ing declaration of condominium could be 
drafted to state a possible need to recon- 
figure unbuilt units or buildings and require 
less than 100 percent of the unit owners 
to approve certain material changes in the 
common elements and units. Dependent 
upon the specificity of the language used 
by the draftsman in the original declara- 
tion and the scope of the desired recon- 
figuration, the language from §718.110(4) 
which reads, “Unless otherwise provided 
in the declaration as originally recorded . . .” 
might support such an amendment. How- 
ever, such an amendment must be aimed 
at carrying out the general plan of the pro- 
ject as originally contemplated by all par- 
ties.20 

This proposition is supported by further 
analysis of other portions of the Condo- 
minium Act and court decisions. For ex- 
ample, §718.110(2) refers to rights of the 
developer, other than pursuant to §718.104 
and §718.403, which emanate from the dec- 
laration to amend the declaration unilat- 
erally. It is vital to the proposition that 
the scope and authority of any reconfigu- 
ration of a unit and alteration of the com- 
mon elements be contained in the original 
declaration. This is supported by an analy- 
sis of the reasoning used by the Third 
District Court of Appeal in the opinion 
from Tower House Condominium, Inc. v. 
Millman, 410 So.2d 926 (Fla. 3d DCA 
1981), remanded on other grounds, 475 
So.2d 674 (Fla. 1985). 

In Tower House Condominium, the con- 
dominium association sought to acquire 
a $400,000 parcel for addition to the con- 
dominium property for parking purposes. 
The original declaration, in its bylaws ex- 
hibit, provided for amendment to the dec- 
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laration which authorized additions to the 
condominium property by an affirmative 
vote of three-fourths of all members con- 
stituting a quorum at a meeting. It is crucial 
to this analysis to understand that the origi- 
nal Tower House condominium documents 
were recorded prior to 1977 and recited 
that they were subject to the Condomin- 
ium Act as amended from time to time. 

The provisions of the Condominium Act, 
whenever amended, automatically became 
part of the controlling documents?! of the 
Tower House Condominium. Therefore, 
the three-fourths voting provision was auto- 
matically amended on July 1, 1977, with 
the passage of a revision to §718.110(4).22 
The revision to this portion of the Condo- 
minium Act required 100 percent approval 
of all record owners to any amendment 
that attempted a material alteration of the 
condominium property. Thus, the court in 
Tower House Condominium had only to 
find that the addition of the parking area 
was a material change. The court invali- 
dated the amendment which authorized the 
addition of the parking area because of the 
failure to attain 100 percent approval of 
the unit owners as required by the “auto- 
matically” amended Tower House condo- 
minium documents. If the Tower House 
condominium documents were not sub- 
jected to the Condominium Act as 
amended from time to time, the “unless 
otherwise provided in the declaration as 
Originally recorded” language of 
§718.110(4) would have come into play and 
the outcome, using the court’s reasoning, 
would have been different. 

Therefore, the drafter of a multiple build- 
ing declaration might wish to consider 
providing for the reconfiguration of units 
or buildings prior to completion. In doing 
so, however, the drafter must not attempt 
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to change the unit owner’s proportionate 
obligation to share in common expenses”? 
by reducing or increasing the number of 
units or reserving any other right which 
is inconsistent with the Condominium Act. 
This raises the specter of whether an ex- 
tended delay in completing a multiple build- 
ing condominium is an inconsistent circum- 
vention of the phasing provisions of 
§718.403. 
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The distinction between actually creat- 
ing a condominium parcel under §718.104 
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under §718.403, carries the possibility of 
grave consequences for the developer em- 
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developer’s right to develop expires under 
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Condominium unit purchasers in an un- 
completed multiple building (as opposed 
to multiple phase) project could argue in 
an action for declaratory relief*4 that un- 
developed “paper” units should pass to the 
association as the developer’s rights to pro- 
ceed with development have expired under 
the spirit of the law.25 Conversely, a wind- 
fall to the association is not favored in 
Florida where the developer acts in “good 
faith.” 

However, after a delay of seven years, 
the equities arguably could lie with the as- 
sociation. After all, it is the developer who 
opted not to incorporate the phase stat- 
ute, and its tedious consumer protection 
provisions, into the original condominium 
documents. In light of this, is it equitable 
for the developer to later be judicially af- 
forded the flexibilities of the phase statute? 

The statutory provisions allowing mul- 
tiple building condominiums to exist are 
not in conformance with the phasing pro- 
visions of the Condominium Act. Because 
this statutory anomaly is barely seven years 
old, this problem has not been addressed 
by the courts. However, it seems appro- 
priate that the legislature begin to ponder 
the troubling questions raised by the fail- 
ure to complete this type of condominium 
development, before the courts are forced 
to. 


Concerns Related to the Mortgagee 

The construction lender and end loan 
lender can be impacted by a developer’s 
failure to complete a multiple building con- 
dominium. This becomes particularly evi- 
dent in the situation in which a developer 
seeks a construction loan to construct a 
declared but unbuilt building in a multi- 
ple building project. The declaration, upon 
recording, transforms the raw land descrip- 
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tion into “paper” condominium parcels?’ 
which include an undivided share in the 
common elements.”8 

An undivided interest in the common 
elements is owned by all unit owners and 
there is an absolute restraint upon separa- 
tion and partition of common elements.”9 
Therefore, the lender will want to be wary 
of any liens or interests that affect not only 
the parcel underlying the uncompleted build- 
ing for which the construction loan is 
sought, but the entire parcel submitted to 
condominium. 

Of particular concern are the interests 
of any parties recorded against the lands 
prior to the recordation of the declaration 
if these parties have not subjected their in- 
terest to the declaration by executing a 
joinder or consent.*® Any mortgages or 
other liens that describe and are secured 
by land instead of condominium parcels 
would have to be partially released as to 
units involved in the contemplated mort- 
gage in order to release each unit’s appur- 
tenant share of the common elements.?! 

For the same reasons discussed above, 
another major concern should be that the 
contemplated mortgage describe the real 


estate secured by the “paper” condomin- 
ium parcels which comprise the building 
to be constructed and not describe the un- 
derlying lands.32 Using a description of 
underlying lands, when those lands have 
already been submitted of record to the 
condominium form of ownership, would 
cause a failure of the mortgage to secure 
any real estate at all. In the eyes of the 
law, those underlying lands no longer ex- 
ist and have been replaced by condominium 
parcels which are a completely different 
form of real property.*3 

From a title insurer’s standpoint, the un- 
known risks of insuring multiple building 
(as opposed to multiple phase) condomini- 
ums are so great that not only must the 
instruments creating the insurable interest 
describe the real property by referring to 
a description of the “paper” condominium 
parcels, but many insurers require addi- 
tional exclusions to coverage. For example, 
the following exclusions to coverage ap- 
pear on TICOR Title Insurance Company 
owner’s title insurance policies: “Effect of 
the failure to substantially complete the im- 
provements described in the Declaration 
of Condominium referred to in [the por- 
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tion of the title insurance policy describing 
the insured parcel].”34 

On a construction loan policy the fol- 
lowing exclusion to coverage would appear 
in addition to the above owner’s policy ex- 
clusion: “Effect of the failure to substan- 
tially complete the building in which the 
condominium units . . . are located and 
all planned improvements including, but 
not limited to, landscaping, utility services, 
access to said building, and common ele- 
ments serving said building.”>5 

These sample exclusions to coverage un- 
derscore the gravity, complexity and un- 
certainty perceived by the title insurance 
industry in dealing with multiple building 
condominiums. 


Interplay between the Mortgagee 
and the Association 

Another important consequence of a de- 
veloper’s failure to complete amplifies the 
interplay between the lien of the “paper” 
unit mortgagee and the lien for unpaid as- 
sessments by the condominium association. 
It is common practice that lenders demand 
that the developer include in the condo- 
minium declaration a provision subordi- 
nating the lien of the unpaid assessments 
to the lien of the unit mortgagee.>° The 
lenders’ demand emanates from §718.116(6) 
of the Condominium Act. This statute al- 
lows a provision in the declaration that 
excuses a first mortgagee of a unit from 
the lien of unpaid assessments due the 
condo association which accumulated prior 
to the time the mortgagee obtained title 
by foreclosure. Having this provision in- 
cluded in the declaration allows the lender 
to shift, or spread, the burden of condo- 
minium expenses incurred by a defaulting 
unit owner prior to foreclosure to all con- 
dominium unit owners in the project. Once 
the lender assumes title either by foreclo- 
sure or deed in lieu of, the lender then 
becomes liable for assessments on the unit 
from that date forward.3’ 

For several reasons, both fiscal and regu- 
latory, institutional first mortgagees faced 
with the dilemma of foreclosing on “pa- 
per” units often have no impetus to fore- 
close or work toward accepting a deed in 
lieu of foreclosure. This provision of the 
Condominium Act would be greatly am- 
plified when a developer declares a multiple 
building condominium, but only constructs 
a small percentage of the units originally 
declared. A construction lender faced with 
throwing good money after bad for assess- 
ments due on “paper” units or simply 
forcing the small percentage of unit own- 
ers who own completed units to share a 
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disproportionate amount of the assessment 
burden will obviously opt for the latter 
course via deliberate inaction. 

This problem could be particularly vex- 
ing to a condominium association when 
the mortgagee of a “building” full of “pa- 
per” units realizes that by foreclosing or 
accepting deed in lieu of the security for 
the troubled mortgage, which at best can 
only be considered development rights, wil! 
be eroded by assessments due the associa- 
tion. Faced with this consequence, the 
lender’s few solutions are the indefinite de- 
ferral of foreclosure pending negotiations 
for a “workout” with the developer, sale 
by the developer to a successor developer, 
or attempting to obtain the unlikely coop- 
eration of all the record unit owners of the 
condominium*® as discussed earlier in this 
article. 

Also, this problem can be further com- 
pounded upon a subsequent rezoning of 
the lands submitted to condominium which 
in effect reduces the number of units al- 
lowed below the number of “paper” units 
previously declared in the condominium.29 
For all practical purposes, such a scenerio 
causes complete failure of the security of 
the mortgage as to the “paper” units. Both 
the lender and the association could look 
to the developer/mortgagor for recourse.*? 
However, this is of little consolation be- 
cause of the high probability that the de- 
veloper/ mortgagor is insolvent at this stage 
of the proceedings. 

As evidenced by the uneasiness of title 
insurers in their exclusions to coverage and 
the lack of case law determinations, the 
consequences of the failure to complete de- 
clared yet unbuilt condominium units in 
Florida are unsettled. Because a declara- 
tion of condominium is considered a “cove- 
nant running with the land,”™! the next step 
is to watch for subtle variations of the gen- 
eral problems discussed in this article to 
materialize as equitable considerations for 
the courts.42 However, the nature of liti- 
gation is only to address problems arising 
from a particular set of facts. More ap- 
propriately, the legislature, which can ad- 
dress the problem at its source, should 
address the consequences of the failure to 
build “paper” units. 


Legislative Suggestions 

The actions taken by the legislature in 
1979 to grant relief to developers in par- 
tially completed condominium projects 
were laudatory. The relief granted is es- 
sential to the reasonable commercial de- 
velopment of condominiums in Florida. 
However, that relief opened the door to 


potential abuses, both conscious and un- 
conscious, resulting from the failure to 
complete multiple building condominiums. 
This potential problem is magnified by 
other provisions of the Condominium Act 
which now allow no more than seven years 
to develop a phase project* and allow cer- 
tain mortgagees to avoid substantial liabil- 
ity for unpaid assessments prior to fore- 
closure.“ In this respect there are several 
ways the Florida Legislature can act to clar- 
ify and lessen the troubling impact of the 
failure to build “paper” units. 

First, the legislature might act to clarify 


The legislative action taken 
in 1979 to grant relief to 
developers in partially 
completed condominium proj- 
ects were laudatory ... . How- 
ever, that relief opened the 
door to potential abuses .... 


the provisions of §718.104(4)(e). The legis- 
lature should declare that the development 
rights to finish multipie building condo- 
miniums are subject to an expiration pe- 
riod, similar to that contained in §718.403, 
unless agreed otherwise by an extraordi- 
nary majority of all unit owners other than 
the developer or successor owners of the 
“paper” units. Such a provision would place 
all parties on notice that it is the policy 
of this state that once a condominium is 
declared of record, it is the responsibility 
of those making such a declaration, or their 
successors, to proceed timely with devel- 
opment. The quid pro quo for the failure 
to proceed with development once units 
are sold would include a loss of the fee 
simple interest submitted to condominium 
as well as the right to development. This 
type of proposed provision certainly would 
allow §§718.104 and 718.403 to be con- 
strued as harmonious with each other.*5 
Note that the suggested revision is made 
subject to the ability of the remaining unit 
owners to perpetuate the period by agree- 
ment when it is in their best interests to 
do so. This portion of the proposed provi- 
sion provides the ability for the parties to 


address each situation on a case-by-case 
basis. 

To buttress the first suggested revision, 
the legislature should act to require that 
developers acknowledge the possibility of 
failure to complete “paper” units. The leg- 
islature might require a caveat“ in either 
the declaration or the prospectus which 
warns that purchasers may suffer as a con- 
sequence of the developer’s failure to com- 
plete the multiple building condominium. 
This caveat should be required whenever 
a project or phase of a project is designed 
to have two or more buildings which will 
house condominium parcels. The ramifi- 
cations of such a caveat are two-fold. First, 
the purchaser is placed upon notice of a 
very subtle, but potentially serious, prob- 
lem. Second, and possibly of more impor- 
tance, the developer must acknowledge that 
he has made a conscious decision to avoid 
the provisions of §718.403 and opted to 
develop under the provisions of §718.104. 
Such a forced consciousness would tend 
to have a chilling effect on developers’ reck- 
less or abusive use of §718.104 in imple- 
menting a multiple building project. In light 
of the consequences under this proposed 
revision, this forced consciousness would 
also impact the construction lender’s deci- 
sion to finance such a project. 

Finally, the legislature should address the 
problem that emanates from §718.116(6) 
which allows for the exemption of certain 
mortgagees from the lien for assessments 
due the condominium association prior to 
foreclosure. This is a probiem that affects 
completed as well as “paper” units.47 En- 
actment of legislation to limit the period 
of exemption would be a particularly sali- 
ent way to encourage lenders to scrutinize 
the prospect that the multiple building pro- 
ject they finance will in fact be built. Such 
a provision will cause mortgagee inaction 
pending a “workout” relative to “paper” 
units to become a financially unpalatable 
alternative. It will force the lender to take 
an active role in addressing a problem, 
which requires the participation and co- 
operation of the developer, association and 
lender to resolve. 


Conclusion 

This article recognizes the appropriate- 
ness of the provisions of §718.104(4)(e) and 
focuses upon its shortcomings when ap- 
plied to a multiple building condominium 
project. The discussion of the interplay of 
§718.104(4)(e) with the rest of the Condo- 
minium Act should be useful to the prac- 
titioner in considering the use of the mul- 
tiple building concept. However, these is- 
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sues need to be addressed at their source: 
the anomalies created by §§718.104(4)(e), 
718.403 and 718.116(6) when employing 
the multiple building concept in condomin- 
ium development. Indeed, it is the legisla- 
ture that can best address these inconsis- 
tencies and the consequences of the fail- 
ure to complete declared and recorded yet 
unbuilt condominium units in Florida. B 


' StaT. §718.101 (1985). 

2 FLA. STAT. §718.403 (1985), amended by 
1987 Fla. Laws Ch. 87-226 §64. 

3 Id. 

41979 Fla. Laws Ch. 79-314 §1; FLA. STAT. 
§718.104(4)(e). 

5 Id 


6The Florida Bar Continuing Legal Edu- 
cation, FLORIDA CONDOMINIUM LAW AND PRAC- 
TICE §5.3 at 152 (1982). 

7Interview with Peter M. Dunbar, Flor- 
ida House of Representatives (February 26, 
1987). 

8 Telep‘sone interview with Robert W. 
Gericke, vice president and senior associate ti- 
tle counsel, TICOR Title Insurance Company 
(February 11, 1987); Interview with Peter M. 
Dunbar, Florida House of Representatives (Feb- 
ruary 26, 1987); see R. SHAPIRO, FLORIDA CON- 
DOMINIUM LAW AND PRACTICE §5.02[1] (1986). 

9 1979 Fla. Laws Ch. 79-314 §1. 

10 FLa. STAT. §718.403 (1985). 

'! Declaratory statement of Division of Flor- 
ida Lend Sales and Condominiums, Tahitian 
Gardens Condominium, Inc. v. Division of 
Florida Land Sales and Condominiums, July 2, 
1982. 

12 Brooks v. Palm Bay Towers Condomin- 
ium Association, 375 So.2d 348 (Fla. 3d D.C.A. 
1979), cert. denied, 386 So.2d 640 (Fla. 1980). 

13 Declaratory statement of Division of Flor- 
ida Land Sales and Condominiums, Tahitian 
Gardens Condominium, Inc. v. Division of Flor- 
ida Land Sales and Condominiums, July 2, 1982 
(citing Edgevest, Inc. v. Edgewater Village Con- 
dominium Association, Inc., case 78-341, 
Circuit Court for the 20th Jud. Cir. in and for 
Charlotte County, affirmed per curium without 
opinion, Edgevest Inc. v. Edgewater Village Con- 
dominium Association, Inc., 384 So.2d 1379 
(Fla. 2d D.C.A. 1980)). 

14 Fla. STAT. §718.116(8)(a)(2) (1985). 

15 Td. 

16 STAT. §718.301 (1985). 

17 P, DUNBAR, THE CONDOMINIUM CONCEPT 
§8.16 at 172 (1986). 

18 Fla, STAT. §718.103(6) (1985). 

19 P. DUNBAR, THE CONDOMINIUM CONCEPT 
§9.8 at 194 (1986). 

20 Norris v. Edwin Peck, Inc., 381 So.2d 353 
(Fla. 5th D.C.A. 1980). 

2! Kaufman v. Shere, 347 So.2d 627 (Fla. 
3d D.C.A. 1977), cert. denied, 355 So.2d 517 
(Fla. 1978). 

22 1977 Fla. Laws Ch. 77-221 §8. 

23 Thiess v. Island House Association, Inc., 
311 So.2d 142 (Fla. 2d D.C.A. 1975). 

24 Pia. R. Civ. P. 1.221. 

25 FLA. STAT. §718.403 (1985), amended by 

1987 Fla. Laws Ch. 87-226 §64. 

26 Beach Place Joint Venture v. Beach Place 

Condominium Association Inc., 458 So.2d 439 


(Fla. 2d D.C.A. 1984). 

271 Declaratory statement of Division of Flor- 
ida Land Sales and Condominiums, Tahitian 
Gardens Condominium, Inc. v. Division of 
Florida Land Sales and Condominiums, July 2, 
1982. 

28 FLA. STAT. §718.106 (1985). 

29 Mayfair Engineering Co. v. Park, 318 
So.2d 171 (Fla. 4th D.C.A. 1975), cert. denied, 
330 So.2d 20 (Fia. 1976); FLA. STAT. §718.107 
(1985). 

30 FLA. STAT. §718.104(6) (1985). 

31 Memo from Robert W. Gericke, senior 
associate title counsel, TICOR to TICOR Flor- 
ida Representatives (Aug. 26, 1983) (insuring 
construction mortgage on individual buildings 
of a multiple building condominium). 

32 Telephone interview with Robert H. 
Threadgill, vice president, Attorneys’ Title In- 
surance Fund, Inc. (March 2, 1987). 

33 Telephone interview with Robert H. 
Threadgill, vice president, Attorneys’ Title In- 
surance Fund, Inc. (March 13, 1987). 

34Memo from Robert W. Gericke, senior 
associate title counsel, TICOR to TICOR Flor- 
ida Representatives (Aug. 10, 1983) (Multi-Buiid- 
ing condominiums—insuring units prior to com- 
pletion of all buildings). 

35Memo from Robert W. Gericke, senior 
associate title counsel, TICOR to TICOR Flor- 
ida Representatives (Aug. 26, 1983) (insuring 
construction mortgage on individual buildings 
of a multiple building condominium). 

36 The Florida Bar Continuing Legal Edu- 
cation, FLORIDA CONDOMINIUM LAW AND PKAC- 
TICE §10.10 at 481 (1982). 

37 Id.; FLA. STAT. §718.116(6) (1985). 

38 The Florida Bar Continuing Legal Edu- 
cation, FLORIDA CONDOMINIUM LAW AND PRAC- 
TICE §10.10 at 481 (1982).; see R. SHAPIRO, 
FLORIDA CONDOMINIUM LAW AND PRACTICE 
§5.02[4][b][il. 

39 Barnett Bank of Orlando/ Winter Park, 
N.A. v. Florida Free Enterprises, Inc., case ao. 
79-2113, for the 20th Jud. Cir. in and for Lee 
County, affirmed per curium, Barnett Bank of 
Orlando/ Winter Park, N.A. v. Florida Free En- 
terprises, Inc., 422 So.2d 349 (Fla. 2d D.C.A. 

1982). 

4 City National Bank of Miami v. Home 
Federal Savings and Loan Association of Hol- 
lywood, 356 So.2d 814 (Fla. 4th D.C.A. 1978), 
cert. denied, 364 So.2d 886 (Fla. 1978); Fra. 
STAT. §§718.116(1)(a) and 718.116(6) (1985). 

4! Pepe v. Whispering Sands Condominium 
Association, Inc., 351 So.2d 755 (Fla. 2d D.C.A. 
1977). 


42 Dade County v. Thompson, 146 Fla. 66, 
200 So. 212 (1941). 


43 FLa. STAT. §718.403 (1985), amended by 
1987 Fla. Laws Ch. 87-226 §64. 
44 FLA. STAT. §718.116(6) (1985). 


45 This is analogous with the judicial con- 
cept that statutes, sections 718.104(4)(e) and 
718.403 in this case, ought to be construed as 
harmonious with each other. Ferrari v. Board 
of Health, 24 Fla. 390, 5 So. 1 (1888). 


46 Presently, developers are required to ad- 
vise purchasers of many potentialities by statu- 
tory caveat. FLA. STAT. §§718.503 and 718.504 
(1985). 

47 Interview with Peter M. Dunbar, Florida 
House of Representatives (February 26, 1987). 


80 THE FLORIDA BAR JOURNAL/DECEMBER 1987 


Mark G. Lawson is a 1977 gradu- 
ate of Indiana University, School of 
Public and Environmental Affairs, 
and is a third-year student at Stetson 
University College of Law. Prior to 
attending law school, Mr. Lawson was 
executive vice president of Midwest 
Title Guarantee Company of Florida. 
He also served as a member of the 
Coastal Area Planning Commission 
and the Collier County Planning 
Agency. Mr. Lawson will graduate 
from Stetson in 1988 and holds an 
interest in commercial and real estate 
related areas of the law. 
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Real Property, Probate and Trust Law 
Section, David C. Brennan, chairman, 
and Robert J. Pleus, Jr., editor. 

An earlier draft of this article was 
prepared for the Real Property Semi- 
nar, taught by Professor William H. 
Namack IIT, Stetson University. It was 
also a winning entry in the 1987 At- 
torneys’ Title Insurance Fund writing 
contest. 


Is your drinking a 
problem? 
High tolerance and withdrawal 


discomfort are 
symptoms of addiction 


A hangover is a withdrawal 
symptom 


An educational tidbit 
submitted by 


Florida Lawyers 
Assistance, Inc. 


All calls strictly confidential 


1-800-282-8981 
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Books 


Guide to Title Insurance 

Attorneys’ Guide to Title Insurance, a 
500-page manual covering practice through- 
out the country, is being distributed by the 
American Bar Association’s General Prac- 
tice Section. 

Originally published by the I!linois In- 
stitute of Continuing Legal Education in 
1980 and revised in 1984, the comprehen- 
sive guide has been reprinted by the ABA’s 
Section of General Practice. It draws cita- 
tions from many jurisdictions and contains 
an intensive, provision-by-provision legal 
analysis of the commitment form, the Ameri- 
can Land Title Association owner’s and 
loan policies, many special coverage forms 
and 30 endorsement forms. Sample poli- 
cies also are included, along with related 
documents. An extensive subject index al- 
lows for quick and easy reference. 

The guide was compiled by Michael J. 
Rooney, who chairs the Real Property Com- 
mittee of the ABA’s General Practice Sec- 
tion. It is available for $67.85, plus $2.50 
for handling, from Order Fulfillment, Ameri- 
can Bar Association, 750 N. Lake Shore 
Dr., Chicago, Ill. 60611—or in Illinois 
from IICLE. 


Human Rights Protection 

The idea of human rights has a long his- 
tory but the rules and machinery for the 
international legal protection of individ- 
ual rights and freedoms are mainly a post- 
1945 development. 

The various international and regional 
instruments have generated a substantial 
body of literature which is increasingly sig- 
nificant. 

Now, the Keyguide to Information 
Sources on the International Protection of 
Human Rights, by J.A. Andrews and W.D. 
Hines (Publication date: November 12, 
1987. Price: $40 hardcover) will facilitate 
the access to any of all material about the 
subject. 

Divided in three parts, the Keyguide be- 


gins with an overview of the available 
literature on the theory of human rights, 
as well as information on international trea- 
ties, and discussions on the structure and 
substance of human rights around the 
world. 

The second section is 2 comprehensive 
summary of information sources, includ- 
ing: textbooks, monographs, essays, direc- 
tories, legal and statistical reports, court 
case documentations, dictionaries, bibliog- 
raphies and other reference sources. 

Part three lists those international or- 
ganizations, both governmental and non- 
governmental, which concern themselves 
with human rights. 

Call Facts on File (212)683-2244. 


Reference on Public Purchasing 
Code 

Annotations to the Model Procurement 
Code for State and Local Governments has 
been published by the American Bar As- 
sociation. 

The listing of court rulings interpreting 
specific provisions of the code was prepared 
for use by public officials, vendors doing 
business with governmental units and law- 
yers representing each. 

The Model Procurement Code was 
adopted in 1979 by the American Bar As- 
sociation and offered to state and local 
governments in the interest of eliminating 
waste and corruption in government pur- 
chasing procedures. It has since been 
adopted by 13 states and 23 local units of 
government, include cities, a county board, 
a board of education, a public transit author- 
ity and the District of Columbia. 

The code itself has 12 articles, covering 
specifications, contractor selection and ad- 
ministration, cooperative purchasing, sup- 
ply management and ethical standards for 
government employees and vendors. 

Annotations is part of a library of pub- 
lications for state and local government 
available from the ABA’s Section of Ur- 


ban, State and Local Government Law. 
Also available are Recommended Regula- 
tions, The Model Procurement Ordinance 
(for smaller governmental units), State and 
Local Government Procurement: Develop- 
ments in Legislation and Litigation and The 
Model Procurement Code. 

Price and crder information are avail- 
able from ABA Order Fulfillment, 750 N. 
Lake Shore Dr., Chicago, IL 60611. 


Medical-Legal Dictionary 

A unique medical-legal dictionary is now 
available from West Publishing Company. 

The Sloane-Dorland Annotated Medical- 
Legal Dictionary combines established defi- 
nitions of medical terms with judicial in- 
terpretations of those same terms. 

Author Richard Sloane, professor of law 
emeritus at the University of Pennsylva- 
nia Law School, has reviewed more than 
20,000 court cases in his search for medi- 
cal terms which have been the subject of 
litigation. 

The only such reference work to be an- 
notated with case notes, The Sloane- 
Dorland Annotated Medical- Legal Diction- 
ary includes more than 4,779 terms in 787 
pages, with numerous illustrations to aid 
in further clarifying defined terms. Each 
definition, taken from the authoritative 
Dorland’s Medical Dictionary, includes 
case extracts showing the term used in le- 
gal context. Cross references for many 
entries show the relationship of terms and 
provide more complete explanations of 
each. 

For further information call 1-800-328- 
9352. In Minnesota and Alaska call 1-612- 
228-2973. 


Florida 
Health Care 


Association 
PO. Box 1459/ Tallahassee, Fl 32302 
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TRA ’86, with its new phase- 
ins and limitations, will make 
preparation more complicated, more 
time-consuming. There are more and 
larger penalties. 

With the new tax laws, your 
clients have never needed your 
advice and expert service more than 
they do now. 

ProfiTax™ is the automated 
tax preparation system with a choice 
of three delivery methods: service 
bureau, data link or in-house. It’s 
backed by a network of local 
representatives who see to it you get 
fast delivery, no matter what. 

Once on the ProfiTax system, 
you can move easily from one 
delivery method to another as the 
needs of your practice change. 

There’s no pressure to commit 
prematurely to increased equipment 
or staff. And, you’ll always have the 
security of a back-up delivery method. 

ProfiTax delivers you and 
your clients sharp, laser-printed 
returns fast and accurately; returns 
that reflect the latest revisions to 
your local and state as well as federal 
tax laws. 

With ProfiTax, you do 
more in less time, which enables you 
to maximize your tax preparation 
profit and frees you to expand 
your practice. 


If you’re in our regional service 
area and want to learn more about 
ProfiTax, call this toll-free number: 
1-800-258-5527 Your local TLS 
representative knows both ProfiTax 
and your area well. 


@Regi trademark 
TLS, Co., Cedar Rapids, lowa 
A subsidiary of Pioneer Hi-Bred International, Inc. 


3 i 


Lawyer Large 


Legal Wit and Wisdom 


At Law School We Learned. . . 

Upon returning to civilization after three 
years of self-imposed exile in law school, 
most attorneys like myself find they have 
been, among other things, transformed into 
masters of language: dialecticians, lexicolo- 
gists, grammatists. In one word —poly- 
glots. 

During those three years, our vocabu- 
lary underwent a complete metamorphosis. 
Words as we once knew them took on a 
totally different meaning. Legal principles 
had to be learned using this new vocabu- 
lary. As future attorneys we found we were 
unexpectedly becoming bilingual. Mono- 
syllables became polysyllables. Latin be- 
came a second language. We no longer 
went home for vacation but to our domi- 
ciles. A check from Mom and Dad became 
an inter-vivos gift, fortunately irrevocable. 
Once school actually began we were taught 
that the law school brochure sent to us 
while we were undergraduates was actu- 
ally called a prospectus; and that puffing 
was not confined to cigarettes. Who could 
forget our surprise when we first learned 
a boilerplate was not a kitchen appliance. 

As soldiers fighting on a battlefield where 
quills and tongues replace mortar and gre- 
nades, it is appropriate that we look back 
one more time at our West Point, Anna- 
polis and Colorado Springs training 
grounds, otherwise known as law school. 

Torts. The first major problem was that 
many of us, especially those from Long Is- 
land, had trouble pronouncing this seem- 
ingly easy word. It is torts, not tawts. You 
commit a tort, not a tawt — taught is the past 
tense of teach, or taut is something that 
is tightly stretched, as in a stomach during 
moot court. We even found that some tort 
professors taught taut torts. 

Torts comes from the word torture, 
which gives rise to tortuosity, the state of 


being twisted. By the end of our first year 
we had learned while it may be a tort to 
give someone a TORTilla, it is not a tort 
to give them a dessert TORTe, or invite 
them over for TORTalinni. Then again, 
eating too much TORTe and TORTalinni 
makes one the size of a giant TORToise, 
which could ruin a vacation to the lush 
islands of TORTola and TORTuga. 

Con Law. The study of law was supposed 
to be a positive, salutary endeavor. Why, 
then, did we take a course called Con Law? 
Con means to swindle or defraud by first 
winning someone’s confidence, as in the 
first three minutes of being called on in 
class. Having had this once in a lifetime 
chance of being humiliated before 125 fel- 
low classmates, there was ironic relief in 
becoming known for the rest of the year 
as an ex-con. 

Con also means against, in opposition 
to, in disagreement with. After carrying a 
1500-page book weighing 300 pounds to 
two hours of class, three days a week for 
eight months, we certainly were against con 
law. 

Contracts. Remember contracts? To con- 
tract is to get smaller or shrink. This course 
derived its title from what happened to our 
brains. As neophytes, we wondered if in 
a contracts course we would be schooled 
in the use of contractions, the art of mak- 
ing words shorter. In fact, we learned just 
the opposite. For example, a simple change 
in an agreement became a mod-i-fi-cat- 
ion. Within a matter of a few short weeks 
it became apparent to everyone in the class 
that contracts got its name from contract, 
the term used to describe what happens 
to our muscles and jaw at the very men- 
tion of its name. 

Law school administrations, using years 
of expertise and skill in finding a proper 
solution, reasoned that if we were learning 


to make words longer why not change con- 
tracts to pro-tracts. This was met with great 
disapproval by most student bodies because 
we did not want it taking any longer than 
it had to. Furthermore, former math stu- 
dents claimed it would be both confusing 
and wrong to call someone who enters into 
a contract a protractor. 

My suggestion is to combine contracts 
and torts into one accurately described 
course called Contorts. 

And then there was Property. At first 
we were fooled into thinking that this is 
actually a golf course in the proper use of 
golf tees. To clear any confusion, my solu- 
tion is that law schools take the course 
property, drop the first three letters, pro, 
give it amateur status, and let the para- 
legals learn it. 

Civil Procedure. There was absolutely 
nothing civil about procedure. Pro-ce-dure. 
From the word proceed. Wouldn’t it have 
been better to name it after the word con- 
cede, since that is what we did anyway, 
isn’t it? Following the unwritten student 
credo that any course with over three syl- 
lables had to be reduced or abbreviated, 
we got Civ Pro. A sieve is an object that 
is not able to retain the contents that are 
placed within its bounds, such as a brain. 
A pro is a person with great skill or expe- 
rience. Just call us sieve pros. 

As for the rest of the law school cur- 
riculum, rest assured, Labor Law was not 
a course restricted to pregnant women. A 
course in tax has absolutely nothing to do 
with those small, sharp objects used on a 
bulletin board. Contrary to popular belief, 
Ad law is not a gut course for math ma- 
jors. Neither Civ Pro nor Crim Pro were 
golf tournaments. 

In Criminal Procedure we did not learn 
how to break into cars and homes without 
getting caught. We discovered that to ace 
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Law of the Sea you need to do more than 
remember i before e. Enrollment in Real 
Estate Transactions did not require a higher 
level course in Estate Transactions. 

The time finally came for us to put to 
use our new vocabulary. We entered the 
world not only with an expanded vocabu- 
lary, but with expanded minds. . . ex- 
panded hearts . . . and expanded egos. 


— Joel S. Finkelstein, New York City 


From Here and There 


The Gables Lawyer, monthly bulletin of 
the Coral Gables Bar Association, in 
August published the following item: 

A lesson in leading questions: In Murrell 
v. Edwards, (12 FLW 759, March 20, 1987) 
the court held an attorney in contempt for 
asking leading questions. The appellate 
court rendered a priceless conclusion: 

“While we reverse the judgment, we must 
observe that for the price of $75 Murrell 
apparently learned how to clearly recog- 
nize a leading question because the trial 
continued for six more days without his 
again being cited by the trial court. To ac- 
quire that skill so quickly at such a small 
cost is a bargain for which we are envi- 
ous.” 


The following quotes taken from the 
Toronto News, July 26, 1977, are actual 
statements found on insurance forms where 
car drivers attempted to summarize the de- 
tails of an accident in the fewest words pos- 
sible. 

“Coming home I drove into the wrong 
house and collided with a tree I don’t 
have.” 

“The other car collided with mine with- 
out giving warning of its intentions.” 

“I thought my window was down, but 
1 found out it was up when I put my hand 
through it.” 

“I collided with a stationary truck com- 
ing the other way.” 

“A truck backed through my windshield 
into my wife’s face.” 

“A pedestrian hit me and went under 
my car.” 

“The guy was all over the road. I had 
to swerve a number of times before-I hit 
him.” 

“T pulled away from the side of the road, 
glanced at my mother-in-law, and headed 
over the embankment.” 

“In my attempt to kill a fly, I drove into 
a telephone pole.” 


“I had been shopping for plants all day 
and was on my way home. As I reached 
an intersection, a hedge sprang up, obscur- 
ing my vision—I did not see the other car.” 

“I had beer driving for 40 years when I 
fell asleep at the wheel and had an acci- 
dent.” 

“I was on my way to the doctor with 
rear end trouble when my universal joint 
gave way causing me to have an accident.” 


Here’s a story told by a successful old 
lawyer about the beginning of his profes- 
sional life. 

I had just installed myself in my office, 
he remembered, and had purchased a 
phone and had primed myself for my first 
client who might come along when, 
through the glass of my door, I saw a 
shadow. Yes, it was doubtless someone to 
see me. Picture me, then, grabbing the nice, 
shiny receiver of my new phone and plung- 
ing into an imaginary conversation along 
the following lines: 

“Yes, Mr. Saxe,” I was saying as the 
stranger entered the office, “I'll attend to 
that corporate matter for you. Mr. James 
had me on the phone this morning and 
wanted me to settle a damage suit, but I 
had to put him off, as I was too busy with 
other cases. But I’ll manage to sandwich 
your case in between the others somehow. 
Yes. Yes. All right. Goodbye.” 

Being sure, then, that I had duly im- 
pressed my prospective client, I hung up 
the receiver and turned to him. 

“Excuse me, sir,” the man said, “But 
I’m from the telephone company. I’ve come 
to connect your telephone.” 


Judge Thomas M. Gallen of the 12th Ju- 
dicial Circuit offers the following: 

The victim was shot in the head with a 
22-caliker bullet while in a drunken sleep. 
During trial the state attorney asked the 
victim the following question: “After you 
woke up, when did you first realize that 
you were not dead?” 


The Egotist 


Man! Man! 
Lawyer, doctor, 
Politician whatever! 
From a star 

We'd never see him. 
But here, 

Brilliant ever, 
Mistaken never, 
He’s the Cynosure 
We must all turn to 
When he stands 

A few feet high 

On a pinnacle 

And flings a cry: 
“God! God! 

Here, here am I!” 
Man! Man! 

That’s the whole of him! 


-Captain Frank E. Wigelius, USN/ Ret., 
Jacksonville 


The Rule of Law 


First, I’d like to clearly state 

I think the law is really great. 

It settles disputes; it governs our lives. 
Where law exists, freedom survives. 
Down through the ages, from Rome and 
Greece, 

We’ve needed the law to live in peace. 

For civilized people it serves as a guide; 
Our legal heritage gives us pride. 

From the biggest cities to the smallest town, 
We respect the law; we hand it down. 

The law still works, though we often com- 
plain. 

It continues intact and survives the strain. 
The statutes, the cases, the pros and the 
con, 

From one generation, we pass it on. 

It acts as a beacon; it lights our way. 

For freedom and justice, it’s the price we 
pay. 

Our legal system: let none rearrange it. 
Except when I lose, then I’d like to change 
it. 


-Edward Siegel, Jacksonville 
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Contributions for this column are wel- 
comed. Send short pieces about courtroom 
humor and the lighter side of the legal pro- 

fession to Editor, The Florida Bar Jour- 
nal, Tallahassee, FL 32301. 
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